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(Testimony of N. Green.)

Q. Is that one of the claims in the same condi-

tion referred, to in certificate No. 4 the claim of Mur-

phy, Grant and Co., you say was against the No-

well Brothers ?

A. Yes, sir. No, it was afterwards receivership

business.

Q. Was the company indebted to the Nowell

Brothers at that time?

A. The company was heavily indebted to Nowell

Brothers at that time.

Q. There was a payment upon the Nowell Broth-

ers account with the Berners Bay Company?

A. Yes, sir.

That is all.

Cross-examination.

Q. (By Mr. SHACKLEFORD.) In reference

to those certificates the facts were these, Mr. Green,

the Nowel Brothers owed Murphy, Grant & Company

a sum of money? A. Yes, sir.

Q. They attempted to liquidate it with receiver's

certificates ?

A. The account as it stood on the books had been

charged.

Q. Thinking that Murphy, Grant & Company
would consent, they attempted to pay Murphy, Grant

and Company with those certificates?

A. They did not do it.

Q. They had been credited with it.

A. It had been charged to their account and

credited.

Q. And Murphy, Grant & Company wanted cash

instead of the certificates ? A. Yes, sir.
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(Testimony of N. Green.)

Q. They got the cash? A. Yes, sir.

Q. And then Nowell Brothers took the certifi-

cate?

A. Yes, because they had been charged with this

money.

Q. They had already credited the Berners Bay

receiver with the payment of the claim expecting

that Murphy, Grant would take the certificate?

A. That was the idea exactly.

That is all.

Mr. COBB.—I want to offer now, I do not believe

it has been offered. I have the order of Judge

Brown. The record may show this offer and a cer-

tified copy may be substituted. It is dated January

15, 1902, made by Judge Brown, fixing the compen-

sation of F. D. Nowell.

Mr. COBB.—We object to the same because it

was had ex parte and at a time when the International

Trust Company was not a party to the action and

without notice to any one save and except the de-

fendant company, who was at that time represented

by ^lalony & Cobb.

COURT.—It may be admitted.

(WTiereupon the following was read into the rec-

ord:)

[Order, Dated Jan. 15, 1902, Fixing Compensation

of F. D. Nowell.]

[Title of Court and Cause No. 603.]

Now, on this 15th day of January, 1902, the peti-

tion of Fred D. Nowell, receiver, herein, liaving been
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presented to me, praying this Court to make an or-

der fixing the compensation of said Nowell, as such

receiver, during the time he has acted as such, and

until the further orders of the Court, and it ap-

pearing from said petition and the record herein,

that he has acted as such receiver since the 12th day

of February, 1898; that he has faithfully and zeal-

ously fulfilled the duties of such office; that the du-

ties devolving upon him have been onerous, occupy-

ing practically the whole of his time to the exclusion

of his attendance of his own affairs; that the value

and extent of the interests and property in his hands

as receiver, have made his position one of great re-

sponsibility ; and that his compensation should be

now fixed and allowed at a reasonable sum in view of

all the facts and circumstances in the case,

It is ordered and decreed that the sum of five thou-

sand dollars per annum be, and the same is hereby

fixed and allowed as a just and reasonable compen-

sation to the said receiver, and he is hereby allowed

compensation at said rate from the said 12th day of

February, 1898, until the further orders of this Court

in the premises.

M. C. BROWN,
judge.

[Endorsed] : Original. No. 603. In the United

States District Court, for Alaska, Division No. 1, at

Juneau. Decker Bros., Plaintiffs, vs. Berners Bay
Mining and Milling Co. et als., Defendants. Order.

Filed Jan. 15, 1902. W. J. Hills, Clerk. By
, Deputy. Malony & Cobb, Attorneys for

Defts. Office, Juneau, Alaska.
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(Testimony of Thomas S. Nowell.)

Mr. SHACKLEFORD.—I would like to call Mr.

Thomas S. Nowell?

COURT.—You may do so.

[Testimony of Thomas S. Nowell.]

THOMAS S. NOWELL, a witness heretofore

called and sworn bein^ recalled on behalf of the In-

ternational Trust Company for further examination

testified as follows:

Direct Examination.

Q. ]Mr. Nowell, did you keep any separate account

of the money which you received from the sale of the

bonds which you sold ?

A. It is all shown in the books in Boston.

Q. Have you those accounts where they can be

reached now ?

A. I think they are in e\ddence, that is I thought

they were.

Q. Are they within this jurisdiction ?

A. The books here show the whole transaction.

Q. There is nothing shown here on the books ex-

cept tliat you are charged with three hundred bonds?

A. The lx)oks are the best evidence.

Q. Well—will you get the books and show us

where you are charged with a number of bonds which

you have negotiated for the Berners Bay Comjiany

for the years 1895, 18f)6, and 1897—can you show us

what you did with them?

A. 1 would liave to send east for the books.

Q. You liMVc not tlie ])ooks liere?
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(Testimony of Thomas S. Nowell.)

A. In so far as my transactions in Boston are

concerned, certainly not.

Q. The books here do not show ?

A. Only in so far as they concern the companj^

Q. You did not keep a separate account of the

money you received from the sale of the bonds?

A. So far as the money—so far as raisino; the

money is

—

Q. I am asking you if you kept a separate ac-

count of the money ? A. Of course I did.

Q. Was it in your own personal charge?

A. Not at all.

Q. Was it kept as president of the Berners Bay

Company ?

A. It was kept so far as any transactions concern-

ing the Berners Bay Company was concerned.

Q. In what name w^as it kept in Boston?

Mr. COBB.—We object to this method of examina-

tion.

Mr. SHACKLEFORD.—I think it is proper.

In fact those gentlemen have all those books.

They have had them since they came into the case

in 1905. If they want to go into that they may do

so.

COURT.—He may state who has the books.

Who has the books?

A. That is a question for Mr. Shackleford to

answer. After we stopped business there the.y were

put in a storage warehouse in the name of Wallace

Hackett and myself. Now I have never given any-
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(Testimony of Thomas S. Nowell.)

one permission to take them and if he has taken

them out and exhibited them to those people it is

for tliem to say.

Mr. SHACKLEFORD.—So far as the books are

concerned, I have the possession of two of the letter-

books of the company. That is the only two books

we have and where the other books are I do not

know.

COURT.—You may proceed with this witness and

bring out tlie facts with the understanding that they

do not have the books.

Q. It is true that in the years 1895, 1896 and

1897 you acted as agent for the company?

A. I did, I had authority to transact business for

them.
, :::i:iiiai

Q. And secure the proceeds'?

A. Secure the proceeds.

Q. Now, those transactions do not show u]X)n

the books here at Juneau?

A. So far as—If I may be permitted to explain.

Q. Will you answ'er the question?

COURT.—Answer it if you can.

A. I prefer to make an explanation. So far as

the transactions between me and the Berners Bay
Company I had the full sanction of the Berners Ba.y

Company—the directors of the Berners Bay Com-
pany.

Q. That is not the question I asked you. I asked

you whetlier those transactions are sliown on tlio

books here in Juneau?

A. I don't think thev are.
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(Testimony of Thomas S. Nowell.)

Q. That is just what I wanted. I asked you the

other day to get a contract and you gave me a paper

which I have in my hand. I will ask you if you were

a party to that contract ? A. I made the deed.

Q. Have you searched for the original?

A. I have not because I do not think it is in exist-

ence.

Q. I asked you if you could find it?

A. I spent three or four hours trying to find the

original.

Q. And the only thing you could find is a copy?

A. Yes, sir.

Q. Is that a true copy of the Venture contract?

A. Yes, sir, I believe it is.

Q. I will ask you if this contract, if this is the

deal referred to in this contract is the only deal you

had with the Venture company?

A. Yes, sir, it is.

Q. You had not met Mr. Baker prior to that

time ? A. No, I do not think I had.

Q. That was shortly prior to your entering into

the contract with Joseph MacDonald?

A. A very short time before we entered into the

MacDonald contract.

Mr. SHACKLEFORD.—I think this contract is

immaterial, if the Court please.

Q. Now, Mr. Nowell, with reference to this John-

son matter. On the 24th day of June, 1896, or prior

to June, 1896, you made an offer to Mr. Endicott

that if he would purchase certain bonds and stock

—

that is he and his friends would purchase certain
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(Testimony of Thomas S. Nowell.)

bonds and stock held by parties who were not agree-

able to you that you would convey to the Berners

Bay Company the Johnson Group consisting of the

Noi-thern Light, the Northern Light No. 1 and the

Northern Light No. 2?

Mr. COBB.—We object to that as not the best

evidence.

(AVhereupon counsel for both side argue the ques-

tion.)

COURT.—The objection will be sustained.

Q. I will ask you this question, Mr. Nowell

—

whether or not it is true that on or about the 17th

day of July, 1896, you wrote to your son Willis E.

Nowell among other things as follows: "I propose

to pay the Johnson drafts the coming week, so that

if Fred can carry out my suggestions with Johnson

beyond that and have the mines deeded to the com-

pany, it will be all right, and if not, it will be all

right, because, I shall make the payments and then

the deeds can be made direct to the Berners Bay
Company after the pajanents are made."

Mr. COBB.—We object to his answering the ques-

tion until the letter is exhibited to him.

Mr. SHACKLEFORD.—I have not the original

letter. I will exhibit this if they wish. In the first

place I demanded of F. D. Nowell to produce the

original and we would like to have a resix)nse to that

deuiiiud before we offer this cop3\

Mr. F. D. NOWELL.—I have been unable to find

it. I looked for it a shoi*t time this noon.

COUirr.—Go ahead.
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(Testimony of Thomas S. Nowell.)

Q. I will hand you a letter-book and turn to pages

691, 692 and 693—

A. Whose letter-book is that?

Q. I am asking you what that is ?

A. Whose book is it?

Q. Answer my question?

A. Have I not a right to ask you a question ?

COURT.—You are on the witness-stand and he

is not. A. All right.

Q. Let's get the answer to my question.

A. I recognize my signature.

Q. Now, refer to the letter of July 17th, on page

692 and the language quoted to you and I ask you if

you sent such a letter to your son about that time?

Mr. COBB.—We object to this as incompetent and

immaterial.

COURT.—I don't know that it is. What page is

it on?

Mr. SHACKLEFORD.—On page 692.

Q. I will call your attention to a letter of July

17, 1896, which you wrote addressed to Willis E.

Nowell—did you write that letter ?

Mr. COBB.—We object to that as incompetent.

COURT.—Overruled.

A. There is no doubt about it ; I don 't deny it.

Q. That is your signature ?

A. Certainly, I don't deny it.

Mr. SHACKLEFORD.—I offer the three pages

in evidence.

Mr. COBB.—We object to it as incompetent, ir-

relevant and immaterial and is not an issue in the
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case. It is a letter written from Thomas S. Nowell

to Willis E. Nowell and the first page of it at least

is clearly immaterial.

COURT.—I have read the portion which you want

to offer—why, not just offer that part.

Mr. SHACKLEFORD.—Very well, I will read

this portion of it: "I propose to pay the Johnson

draft the coming week, so that if Fred can carry out

niv suffffestions with Johnson bevond that and have

the mines deeded to the compan}^ it will be all right,

and if not, it will ])e all right, because I shall make

the paj^nents and then the deeds can be made direct

to the B. B. Company after the payments are made."

Q. Now, turn to page 708 of the same letter-book

and to the paragraph commencing on the bottom of

that page. The letter commences on page 706 and

is addressed to F. D. Nowell, Esq., Juneau, Alaska.

I will ask you to examine the same and see if you

wrote it to F. D. Nowell.

A. I don't think there is any doubt about that.

Q. What is the date?

A. August 11, 1896. I wrote that letter no

doubt about that.

Mr. SHACKLEFORD.—We now offer in evi-

dence that portion of the letter reading as follows:

Mr. COBB.—AVait a minute. Let us see that let-

ter liefore you read it into the record.

Mr. SHACKLEFORD.—Suppose I offer the let-

ivr and you see it afterwards.

COUb'T.—Let bin. s,.,. 11i,> U-tter iirst.
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(Testimony of Thomas S. Nowell.)

Mr. COBB.—The same objection as to the last one.

COURT.—Overruled. It may be admitted.

Mr. SHACKLEFORD.—I will now read into the

record that portion of the letter which reads as fol-

lows :
" I wrote you yesterday in regard to what you

had to say in regard to the Johnson properties. I

hope to telegraph to the credit of Johnson to the

Bank of British Columbia, $25,000 within the next

week, and have them notify Johnson of the payment

and have them return the draft should they still

have it in their possession; otherwise if it has been

returned to Mr. Johnson, he can turn it over to you

when you are advised of the payment, but you must

protect it if it is necessary. I have answered you

fully in regard to the Johnson mines and when Wil-

lis received the papers showing the transaction I

have made and that we really control over three-

fifths of the entire Berners Bay interests in view of

the liberal recognition that my friends have given

me here, I think it will be unwise not to fulfill what

I have already agreed to put into the company on

the last deal. Mr. Plummer thinks that I am very

mean in recognizing the people that have helped me
to carry matters along which he says could never

have been carried through without their assistance,

and he says that several of my stockholders have ex-

pressed dissatisfaction to him for the lack of appre-

ciation on my part, and in view of this fact, if I

should do what you suggest in regard to the John-

son mines, why it might augment that sentiment

here. I am free to admit that the people who have
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stood by me have not been overpaid for what they

liave done, and if I have success I shall see them

fully and liberally rewarded for all that they have

done."

That is all.

Mr. COBB.—No cross-examination.

Mr. SHACKLEFORD.—If the Court please I

think I will now introduce the judgment-roll in the

case of John C. McBride, Receiver et al. vs. Thomas

S. Nowell et al. No. 519-A.

Mr. COBB.—I do not see why they wish to retry

that case.

COURT.—Is it necessary to introduce all those

papers ?

Mr. SHACKLEFORD.—Well, if the Court

please, we will offer the findings and the decree. I

think that will be sufficient.

Mr. COBB.—We object to it as wholly irrelevant

in this case.

COURT.—The objection may be overruled and

the findings and decree may be admitted.

Mr. SHACKLEFORD.—The Findings of Fact

and Conclusions of Law may be marked Interna-

tional Trust Company's Exhibit No. 5. The decree

may be marked as No. 6.

COURT.—Very well.

(Whereupon the following exhibits were filed and

marked as International Trust Company's Exhibits

Nos. 5 and No. 6 respectively:)
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International Trust Co.'s Exhibit No. 5 [Findings

of Fact and Conclusions of Law in Cause No.

519-A].

Apr. 17, 1907. International Trust Co. Exhibit

No. 5, A. W. Fox, Dep. Clerk.

In tlie District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 519-A.

JOHN C. McBRIDE, Eeceiver, etc., Substituted for

F. D. NOWELL and W. B. HOGGATT, Re-

ceivers, etc., and HENRY ENDICOTT, In-

tervenor,
Plaintiffs,

vs.

THOMAS S. NOWELL, AYILLIS E. NOWELL,
THE NOAVELL MINING AND MILL-
ING COMPANY, a Corporation, and THE
ALASKA NOWELL GOLD MINING
COMPANY, a Corporation,

Defendants.

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This cause having been brought on regularly for

trial on the 27th day of April, 1906, before the Court

sitting without a jury, Messrs. Shackleford and

Lyons and John J. Boyce, appearing as attorneys

for the plaintiffs, including said Henry Endicott,

the Intervenor, and Messrs. Malony & Cobb appear-

ing as attorneys for the defendants; certain wit-

nesses having been called and examined on the ])art

of the respective parties, and certain depositions
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and documentary evidence having been introdueed,

and certain stipulations, as they appear on the rec-

ord, liaving been made by and on behalf of the re-

spective parties in open Court; said cause having

been tried and submitted to the Court for considera-

tion and decision, and having been fully argued by

counsel for the respective parties; the Court hav-

ing duly considered the same, and the pleadings, evi-

dence and stipulations as aforesaid, made by said

parties in open Court and the Court having rendered

and filed its Memorandum of decision in writing,

and being fully advised in the premises, it is now

found for facts established by the evidence in said

cause and by the admissions of the pleadings there-

in and by the stipulations as aforesaid, as follows,

to wit:

FINDINGS OF FACT.

I.

The Court finds that the facts alleged in ]^ara-

graphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, inclusive, in the

plaintiff's complaint, the same having been admitted

in the pleadings, are true and the Court further finds

that the facts alleged in Paragraphs 1, 2, 3, 4, 5, 6,

7, 8, 9, inclusive of the intervening complaint of

Henry Endicott, the same having been admitted in

the pleadings, are true.

II.

That the plaintiffs, F. D. Nowell and AV. B. IIoo-

gatt, were at and prior to the commencement of this

suit the duly ap])ointed receivers of the Berners

Hay Mining and Milling Company, tlio corporation
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hereinafter mentioned, the said F. D. Nowell hav-

ing been appointed receiver of the said Berners Bay
Mining and Milling Company on tlie 12th day of

February, 1898, and having acted as the sole receiver

of the said Berners Bay Mining and Milling Com-

pany uj) to the appointment of W. B. Hoggatt, one

of the plaintiffs herein, on the second day of Janu-

ary, 1906. That the said W. B. Hoggatt was on

said day appointed coreceiver with the said F. D.

Now^ell for the express purpose of instituting this

action.

That the plaintiff, W, B. Hoggatt, was so ap-

pointed coreceiver at said time for the reason that

said F. D. Nowell was the son of Thomas S. Nowell,

one of the defendants herein, and a stockholder in

the Alaska Nowell Gold Mining Company.

III.

That on the second day of October, 1906, such pro-

ceedinp's were had in this Court in the cause in which

F. D. Nowell and said W. B. Hoggatt had been ap-

pointed receiver, being cause No. 603 in this Court,

that F. D. Nowell was removed as said receiver by

an order of this Court, duly made and entered, and

the said W. B. Hoggatt resigned his position as re-

ceiver in said cause, and that John C. McBride, one

of the plaintiffs above named, was appointed sole

receiver of the Berners Bay Mining and Milling

Company to succeed the said F. D. Nowell and the

said W. B. Hoggatt, and has been ever since and

now is the duly appointed, acting and qualified re-

ceiver of the Berners Bay Mining and Milling Com-
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pany, and that such proceedings were thereafter had

in this cause that the said John C. McBride was duly

substituted as ]3laintiff herein in the name, place and

stead of the said F. D. Nowell and the said W. B.

Hoggatt, as receiver aforesaid.

IV.

That the intcrvenor and plaintiff lierein, Henry

Endicott, of Boston, Massachusetts, was on and 7)rior

to the month of June, 1896 and during the balance

of said year a director in the Berners Bay Mining

and Milling Company, and a stockholder therein, and

that such proceedings were had in this cause that

on the 26th day of April, 1906, the said Henry Endi-

cott was peiTnitted to intervene as plaintiff in this

cause.

V.

That in the year 1892 the Berners Bay Alining and

Milling Company was duly organized as a corpora-

tion under the laws of the State of Maine and that

at all times since that time in these findings men-

tioned, the defendant, Thomas S. Nowell, was the

president of said corporation and a director therein,

and tlie principal stockholder therein, and that dur-

ing and for some time prior and subsequent to the

month of June, 1896, he held a general power of at-

torney from Willis E. Nowell, one of the defendants

herein, authorizing him to transact any and all busi-

ness for and on behalf of the said Willis E. Nowell,

including the transactions herein referred to, and

that at all times in those findings mentioned, he acted

as the duly authorized attorney in fact and agent

of the said Willis E. Nowell. That the said Thomas



The International Trust Company et al. 2401

S. Nowell is and has been since the organization

thereof the president and a director and stockholder

in the Nowell Mining and Milling Company, one of

the defendants herein, and also the president and a

stockholder in the Alaska Nowell Gold Mining Com-

pany, one of the defendants herein. That the de-

fendant Willis E. Nowell, was ever since the organ-

ization of the said Berners Bay Mining and Mill-

ing Company, and at all times in these findings men-

tioned, one of the principal stockholders therein, and

that the said defendant, Willis E. Nowell, was and

has been since the organization of the said Nowell

Mining and Milling Company, one of the defendants

herein, the secretary and director thereof, and the

principal stockholder therein, and was and has been

at all times since the organization thereof the secre-

tary and a director, and the principal stockholder

in the Alaska Nowell Gold Mining Company one of

the defendants herein.

VI.

That during the month of June, 1896, the said

Thomas S. Nowell was the owner and holder of 4496

shares of the capital stock of the Berners Bay Mining

and Milling Company, and that the said Willis E.

Nowell was the owner and holder of 457 shares of

the capital stock of the Berners Ba}^ Mining and

Milling Compan}", and that one Arthur L. Nowell,

hereinafter mentioned, a son of the said Thomas S.

Nowell, and a brother of the said Willis E. Nowell,

was the owner and holder of 96 shares of the capital

stock of the said Berners Bay Mining and Milling

Company. That the total capital stock of the Ber-
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ners Bay Mining and Milling Company on and dur-

ing the month of June, 1896, was 10,0000 shares

and that the said Thomas S. Nowell, Willis E. No-

well and Arthur L. Nowell owned and held during

all the month of June, 1896, a control of the capital

stock of the said Berners Bay Mining and Milling

Company and acted together through one Wm. M.

Payson and Arthur L. Nowell in the transaction of

the meeting of June 24th, 1896, herein in these find-

ings referred to.

vn.
That since the organization of the Nowell Mining

and ^Idling Company and during all times herein

referred to, the said Willis E. Nowell owned, held

and controlled 9997 shares of the capital stock of

the Nowell Mining and Milling Company, one of

the defendant corporations, and the said Thomas

S. Nowell owned, held and controlled one share of

the capital stock of the said Now^ell Mining and

Milling Company. That the total capital stock of

the said Nowell Mining and Milling Company con-

sisted of ten thousand shares of the par value of one

hundred dollars each.

That the defendant, Alaska Nowell Gold Alining

Company, a corporation, had a capital stock of fifty-

five thousand shares of the par value of one hundred

dollars each, and that the defendant, Willis E. No-

well, was the owner and holder of 49996 shares of the

capital stock of said Alaska Nowell Gold Mining

Company.
VIII.

That on the 4th day of November, 1895, said Willis

E. Nowell became the owner of those certain lode
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mining claims in controversy in this action known as

the Northern Light, or Johnson, the Northern Light

Extension No. 1, or Emma, and the Northern Light

Extension No. 2, and was on the 24th day of June,

1896, at the time of the corporate meeting herein-

after referred to, the owner thereof. That there-

after and on the 10th day of October, 1899, and

subsequent to the proceedings in that meeting of

June 24th, 1896, hereinafter referred to, the said

Willis E. Nowell conveyed to the said defendant,

Nowell Mining and Milling Company, all of his right,

title and interest in and to those certain lode mining

claims in controversy herein, being the Northern

Light, or Johnson, Northern Light Extension No. 1,

or Emma, and the Northern Light Extension No. 2,

but that the said conveyance to the said Nowell

Mining and Milling Company was made with full

notice and knowledge on the part of the Nowell

Mining and Milling Compan}^, of the title, rights and

equities in and to the said claims of the Berners Bay

Mining and Milling Company, and that thereafter

and in the year 1902, the said Now^ell Mining and

Milling Company applied in the United States Land

Office at Juneau, Alaska, for a patent to the said

Northern Light, or Johnson, Northern Light Exten-

sion No. 1, or Emma, and Northern Light Extension

No. 2, lode mining claims, and such proceedings were

therein had that thereafter and prior to the 10th day

of November, 1903, a United States patent was is-

sued for the said lode mining claims by the United

States of America to the said Nowell Mining and

Milling Company.
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That said proceedings in the United States Land

office were had ex ])arte and without notice to the

BeiTiers Bay Mining and Milling Company or the

receivers thereof, or to the intervenor ])laintiff,

Henry Endicott, and the title acquired through said

patent by the Nowell Mining and Milling Company

was acquired through said patent by the Nowell

^.lining and Milling Company was acquired with a

full knowledge on the part of the said Nowell Mining

and Milling Company of the title, rights and equities

of the Berners Bay Mining and Milling Company in

and to the said Northern Light, or Johnson, North-

ern Light Extension No. 1, or Emma, and Northern

Light Extension No. 2, lode mining claims.

IX.

That thereafter and on the 10th day of November,

1903, the said Nowell Mining and Milling Company

conveyed to the said Alaska Nowell Gold Mining

Company, one of the defendants herein, all of its

right, title and interest in and to the said Northern

Light, or Johnson, Northern Light Extension No.

1, or Emma, and Northern Light Extension No. 2,

lode mining claims, in controversy herein, but that

the said conveyance was made to the said Alaska

Novrell Gold Mining Company without consideration

and with full knowledge on the part of the said

Alaska-Nowell Gold Mining Company of the title,

lights and equities of the Bemers Bay Mining and

Milling Company therein.

X.

That the Berncis Bay Mining and Milling Coni-

])any, of which the said F. Nowell and the said W. B.
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Hoggatt were, and the said J. C. McBride now is,

receiver, was organized in the year 1892, under the

L-vrs of the State of Maine, and was and is a cor-

poration and had a capital stock upon its organiza-

tion of One Million Dollars, and the said Thomas
S. Nowell was elected its first president, and that

from its organization a control of the majority of the

stock in said corporation issued has been in the said

Thomas S. Nowell and his sons, Willis E. Nowell and

Arthur L. Nowell.

That on November 15th, 1892, the said Berners

Ba}^ Mining and Milling Company had duly mort-

gaged by deed of trust to the International Trust

Company of Boston, Mass., a corporation, as trustee,

the properties then owned and held by the said

Berners Bay Mining and Milling Company, which

said mortgage was given to secure an issue of bonds

of two hundred thousand dollars, and said mort-

gage was a lien upon all the i3ropert}^ of the said

Berners Bay Mining and Milling Company. That

the property of the said Berners Bay Mining and

Milling Company consisted of lode mining claims,

miilsites, water rights, etc., near Berners Bay, in the

Juneau Recording District, District of Alaska.

That the first installment of bonds issued under the

said trust deed of November 15, 1892, matured on

and prior to the month of June, 1896, and that the

said corporation defaulted in the payment of the

same and was still in default on the third day of

June, 1896, and up until the 24th day of June, 1896.
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XI.

That the said three lode claims in controversy

herein known as the Johnson group are particu-

larly bounded and described as follows:

Northern Light: Beginning at Corner No. ],

from which U. S. Mineral Monument No. 1 bears

South 25 degrees 3 minutes West 3983 feet distant,

the mouth of a joint tunnel bears North 39 degrees

6 minutes West 1789.3 feet distant; thence North

41 degrees 15 minutes East 460 feet to witness cor-

ner No. 2; 600 feet to corner No. 2; thence North

48 degrees 45 minutes West 1450 feet to witness

corner to corner No. 3, 1500 feet to Corner No. 3;

thence South 41 degrees 15 minutes West 300 feet to

discovery point; 600 feet to Corner No. 4; thence

South 48 degrees 45 minutes East 1500 feet to corner

No. 1, the place of beginning.

Northera Light Extension No. 1 or Emma: Begin-

ning at Corner No. 1, from which U. S. Mineral

Monument bears South 45 degrees 59 minutes West

3832 feet distant; thence Noi-th 41 degrees 15 minutes

East 600 feet to Corner No. 2; thence North 48 de-

grees 45 minutes West 1105 feet to witness corner to

comer No. 3; 1298 feet to Corner No. 3 identical with

Corner No. 2 of Northern Light; thence South 41

degrees 15 minutes West 600 feet to Corner No. 4,

identical with Corner No. 1 of said Northern Light:

thence South 48 degrees 45 minutes East 1297 feet

to Corner No. 1, the place of beginning.

Northern Light Extension No. '': Beginning at

Corner No. 1, identical with Corner No. 4 of the
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Northern Light from which U. S. Mineral Monument

No. 1 bears South 6 degrees 56 minutes West 4638.4

feet distant, and the mouth of a joint tunnel bears

North 6 minutes West 399.6 feet distant; thence

North 48 degrees 45 minutes West 607 feet to wit-

ness corner to corner No. 2; 1500 feet to corner No,

2; thence North 41 degrees 15 minutes East 600 feet

to corner No. 3; thence South 48 degrees 45 minutes

East 357.6 feet to witness corner to corner No. 3,

1125.6 feet to witness corner to corner No. 4 ; 1500

feet to corner No. r ; thence south 41 degrees 15 min-

utes West 600 feet to corner No. 1, the place of be-

ginning; said Lot No. 380 containing 59.19 acres,

more or less.

XII.

That in the month of June, 1896, the said defend-

ant, Thomas S. Nowell, on behalf of himself and the

said defendant, Willis E. Nowell, represented to the

stockholders, creditors and persons interested in the

success of said corporation, Berners Ba,y Mining and

Milling Company the advantage to that corporation

of the acquisition and purchase of those certain

adjoining and adjacent properties then owned by

them the said defendants Thomsa S. Nowell and

Willis E. Nowell, situated some adjoining and some

in the unmediate vicinity of the properties of said

corporation the Berners Bay Mining and Milling

Company which were then being worked and de-

veloped by said corporation last aforesaid, at Ber-

ners Bay, Alaska, as hereinabove in these findings

aforesaid. That the said defendant, Thomas S.

Nowell, as aforesaid, represented to Henry Endicott,
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the Intervenor herein and a stockholder of said

Berners Bay Mining and .Milling Company, and to

certain other stockholders of said corporation re-

siding in Boston and vicinity who were without any

personal knowledge of the physical situation and

condition of said property and the advantages to

accrue to said corporation, the Berners Bay Mining

and Milling Company, by the acquisition of those

certain fifteen mining claims and properties then

owned by them, the said Thomas S. Nowell and Wil-

lis E. Nowell as aforesaid, and particularly those

three certain claims known as and herein in these

findings referred to, as the Johnson Group which

were then known to be of great value and of those

certain other twelve claims herein in these findings

particularly referred to and described, which were

located immediately in connection with the said

Johnson Group and the Berners Bay properties

then owned by said corporation, the Berners Bay

Mining and Milling Company, and also the advan-

tages of increasing the capital stock of said corpora-

tion, the Berners Bay Mining and Milling Company,

for the purpose of purchasing said additional min-

ing clauns and properties and the necessity" for in-

curring additional indebtedness for the jjrosecution,

development and advantage of said enterprise then

being ])r<)secuted and conducted as in these findings

found and set forth. That the said defendant,

Thomas 8. Nowell, on behalf of himself and his said

son, the defendant Willis E. Nowell, then and there

'opresented to said Henry Endicott and said stock-

holders as aforesaid that they then owned and would
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sell and convey to said corporation the Bcrners

Bay Mining and Milling Company, said fifteen min-

ing claims including the Johnson Group then owned

by them as aforesaid for and in consideration of the

issuing to them of the sum of one and one-half mil-

lion dollars ($1,500,000) of capital stock of said cor-

jioration and proposed that an additional bonded

iadebtedness in the sum of three hundred thousand

dollars ($300,000) be incurred by said corporation.

i Werners Bay Mining and Milling Company, that the

[.roceeds arising therefrom might be used as a work-

ing capital to develop the said mining properties

as in these findings described and found. That

thereupon the said defendant, Thomas S. Nowell, act-

ing on behalf of himself and the said defendant,

Willis E. Nowell, as aforesaid, embodied said rep-

resentations and proi30sitions in a written offer ad-

dressed to said intervenor, Henry Endicott, which

w^as in words and figures following to wit:

"Thomas S. Nowell

5 Tremont Street,

Boston, Mass., June 3, 1896.

Henry Endicott, Esq., Boston, Mass.

My dear Mr. Everett : After my conversation with

you I herewith submit the basis of a proposition that

I have for a purchase of bonds from New York part-

ies who desire not to be known as sellers of the bonds

and who have a use for money in another direction.

The proposition is as follows

:

46 Berners Bay bonds of $1000.00 each and 292

shares of the capital stock of said company. The
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par valiicof the bonds and stock is $75,200.00, and

the accrued interest is $1878.33 to June 15th, mak-

ing in all $77,078.33. Now it will require to pur-

chase this interest in cash not later than June 15th,

$47,948.33. We practically get the stock for nothing,

292 shares, with a par value of $29,200.00, and as to

the value of that stock it goes without my repeating

as to my appreciation of its value which is to-day as

high as it ever was.

Now in order to carry out my plan, which I believe

I can do, providing I get control of these bonds and

stock, getting rid of the element that have taken the

stand that they are not willing to extend the bonds.

I can see my way clear to raise this amount $20-

000.00, so that there will be $27,948.33 more to raise

and the stock to be distributed pro rata between

my friends that take the $20,000.00 and those that

may take the balance. I regard it as of vital impor-

tance that this be accomplished and I am satisfied

that it can be. I will herewith submit my plan that

1 have talked over with you to-da}^ which is as fol-

lows: viz. . ?
' "rfll^rf;

To increase the capital stock of. the company to

two and a half million dollars; to increase the bonded

indebtedness of the company to $500,000.00. It is

now $200,000.00; to set aside $500,000.00 of this stock

to be used as far as may be found necessary for

the purpose of retiring the present $200,000.00 bonds

for the purpose of selling the $300,000.00 at par and

the balance of the increased capital to be paid over

to me or anyone that I may direct, for the turning

over of the company what are known as the John-
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son mines which are known to be of great value and

beyond that twelve other claims which are all right

in connection and should be worked with the Ber-

ners Bay present properties. I consider these prop-

erties that I should turn over to the Company of

certainly as great a value if not more so than the

present holdings of the company; in fact I believe

that the Johnson properties have more real value in

the deposit than all of the present holdings of the

Berners Bay Co., and then aside from that I hold

claims that the surface indications are very much

richer than the Comet was at the same stake of de-

velopment.

I am willing to accept this stock on the basis that

as a consideration for the payment of all these prop-

erties, that it shall not participate in the dividends

of the Company until the original stock has realized

100% in dividends, that is the full capitalization, of

which one million dollars shall be paid in dividends

before the increased stock that I received in payment

for these properties participate in dividends. All

other rights and privileges of the stock I would en-

joy excepting the right of receiving dividends on it

until the old stock has received the 100% as herein-

after specified.

To recapitulate:

Increase the capital stock of the Berners Bay Min-

ing and Milling Company from $1,000,000.00 to $2,-

500,000, of the increased capital stock to be used as

far as necessary in retiring the $200,000.00 bonds and

floating the balance of the $500,000.00 as a new pur-

chase for fresh money. Should any of this $500,-
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000.00 stock be saved the same to be for the benefit

of the treasurer. Purchase of T. S. Nowell the ad-

joining chxims which he has control of to be deeded

to the company and $1,000,000.00 of capital stock to

be issued to him in payment, the said stock not to

participate in stock dividends until the original stock

has received 100%.

46 bonds of the Berners Bay M. & M
Co 46000.00

7 months accrued interest to June

15th 1878.33

292 shares capital stock, par value .... 29200 . 00

$77078.33

This can be had for the sum of $47,948.33, provided

payment is made on or before June 15th, 1896. T.

S. Nowell will agree to raise and take $20,000.00 of

the above sum or 20 bonds and accrued interest, $20,-

816.80."

That after the said 3d day of June, 1896, and prior

to the 24th day of June, 1896, the said Henry Endi-

cott duly accepted the said offer above set forth and

the said Endicott for himself and associates and with

the assent of the said Thomas S. Nowell, purchased

forty-one of the forty-six bonds described in the said

olfer of June 3, 1896, and paid therefor the sum of

$42,736.58, and received and accepted therewith his

pro rata of the said 292 sliares of §tock mentioned

in the said i)roposition of June 3, 1896, and that said

Henry Endicott acted uj)()ii the promises and repre-

sentations in the said offer of June 3, 1896, and re-

lying thereupon the jiayment of the said sum of $42-
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736.58 was duly made and in reliance upon the repre-

sentations of the said Thomas S. Noweil, made on

behalf of him^self and the said Willis E. Noweil that

he would convey all of the said fifteen mining claims

including the Northern Light, or Johnson, Northern

Light Extension No. 1, or Emma, and Northern Light

No. 2. That rehang further upon said representa-

tions and promises the said Henry Endicott executed

a prox}^ in favor of the said Thomas S. Noweil au-

thorizing him to vote his stock in his name, place

and stead at said meeting of the Berners Bay Mining

and Milling Company to be held on the 24th day of

June, 1896, for the purpose of consummating the

transactions projected and set forth in the said offer

of June 3d, 1896; and the said Thomas S. Noweil

accepted the said proxy for the purpose of voting

the same at said meeting and caused the same to be

represented thereat. That at the meeting of June

24th, 1896, hereinafter mentioned, the said Thomas

S. Noweil was duly represented by proxy and held

in his own name a majority of the stock represented

at said meeting.
XIII.

That in pursuance of said offer it was agreed that

a special meeting of the stockholders of the Berners

Ba}^ Mining and Milling Company should be called

to acquire said properties upon the said terms pro-

posed. That prior to the 24th day of June, 1896,

the said defendant, Thomas S. Noweil caused a no-

tice of a stockholders' meeting of Berner's Bay Min-

ing and Milling Company to be given wherein and

whereb}'^ it was proposed to see if the said corpora-
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tioii would purchase the following fifteen mining

claims, to wit: Northern Light Extension No. 1, or

Emma, Northern Light, or Johnson, Portsmouth, Se-

ward Extension, Columbian East Extension, Bear

Extension, Lucky Boy, Columbian West Extension,

Selkirk, Rustler, Alaska Maid, Ackropolis, Nortliern

Star, Northern Light No. 2; that in the said notice

of stockholders' meeting last above referred to it

was also proposed to increase the capital stock of

the said Berners Bay Mining and Milling Company

from One Million Dollars ($1,000,000.00) to Two Mil-

lion Five Hundred Thousand Dollars ($2,500,000.00),

for the purpose of acquiring said properties ; and in

said notice it was also proposed to increase the bonded

indebtedness of said corporation, Berners Bay Min-

ing and Milling Company, from Two hundred thou-

sand Dollars ($200,000) to Five Hundred Thou-

sand Dollars ($500,000). That the said notice of

meeting last above referred to was signed by the

said defendant, Thomas S. Nowell, President, and

by the said intervenor, Henry Endicott, a stockholder

and director of said corporation, Berners Bay Min-

ing and Milling Company, and was and is in words

and figures as follows, to wit

:

"Office Berners Bay Mining and Milling Company,

Portland, Maine, June 12, 1896.

To the Stockholders of the Berners Bay Mining &
Milling Company

:

A special meeting of the stockholders of said cor-

poration is liereby called to be lield at its office No.

30 Exchange Street, Portland, Maine, on Wednes-
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day, June 24, 1896, at twelve o'clock noon, for the

following purposes, viz.

:

I.

To hear and approve the records of the doings of

the stockholders, directors and officers.

II.

To see if the stockholders will vote to increase the

capital stock of the corporation to $2,500,000.00, and

make a portion of the increased stock a deferred

stock and fix all the term<s and conditions of the same

and certificates thereof, and to determine the pur-

poses for which said increased stock shall be issued

and used.

III.

To see if the stockholders will vote to purchase

certain mines, mining claims and properties in Alas-

ka known as 'Northern Light No. 1,' 'Johnson,'

•Portsmouth,' 'Seward Extension,' 'Columbian East

Extension,' 'Bear Extension,' 'Savage Extension,'

'Lucky Bo}^,' 'Columbian West Extension,' 'Selkirk,'

'Rustler,' 'Alaska Maid,' 'Ackropolis,' 'Northern

Star,' 'Northern Light No. 2,' and any other desir-

able properties and provide for any proper ma-

chinery, buildings, and equipment for working and

operating such mines and properties and ores and

products therefrom, and to fix the teims of pa3T.iient

by an issue of said increased stock or otherwise.

IV.

To see what action the stockholders will take con-

cerning the first mortgage bonds now outstanding and

the payment thereof.
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V.

To see if the stockholders will authorize a new is-

sue of $500,000.00 or corporate bonds to be used for

the retiring the $200,000.00 of mortgage bonds now

outstanding, the liquidation of the floating indebted-

ness and development and prosecution of the business

of the corporation as required ; said new issue to be

secured by a trust mortgage of all the mines, min-

ing claims and properties, including those mentioned

in Art. Ill, mills, mill sites, water rights, real es-

tate, machinery and equipment of this corporation in

Alaska, and to fix all the terms and conditions of said

bonds and mortgage.
VI.

To do an}' other business which may come before

said meeting concerning the matters above named,

or otherwise so take and authorize all proper action

regarding the same.

THOMAS S. NOWELL,
President

.

WALLACE HACKETT,
HENRY ENDICOTT,
A. C. HOWARD,
A. HOBART,
THOMAS S. NOWELL,

Directors."

Tliat in pursuance of said notice hereinabove set

forth and on the 24th day of June, 1896, a meeting

of the stockholders of Berners Bay Mining and ^lill-

ing Company was held at No. 30 Exchange Street in

the City of Portland, Maine, at which meeting it was
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voted to increase the capital stock of said corpora-

tion from One Million Dollars ($1,000,000) to Two
Million Five Hundred Thousand Dollars ($2,500,-

000), and all of the proposed increase of capital

stock, to wit: One Million Five Hundred Thousand

Dollars ($1,500,000), was voted to be delivered to

said defendants, Thomas S. Nowell and "Willis E.

Nowell in accordance with the said written offer in

Finding hereof referred to, and authorized the in-

crease of the bonded indebtedness of the company

from Two Hundred Thousand Dollars ($200,000) to

Five Hundred Thousand ($500,000) as in the said

offer of June 3d, 1896, and in the said notice of cor-

jDorate meeting proposed.

XIV.

That at said meeting of June 24th, 1896, the said

Thomas S. Nowell caused to be prepared a written

offer addressed to the Berners Bay Mining and Mill-

ing Company, duly subscribed in writing by the said

Thomas S. Nowell, wherein and whereby he offered,

acting for himself and as the attorney in fact and

agent of the said defendant, Willis E. Nowell, to sell,

convey or cause to be conveyed to the said Berners

Bay Mining and Milling Company the fifteen mining

claims and properties named in Art. Ill of the call

for the special meeting of June 24th, 1896, for and

in consideration of fifteen thousand (15,000) shares

of the new stock of said corporation of the par value

of one hundred dollars ($100) each. That there-

after said corporation, Berners Bay Mining and Mill-

ing Company, accepted said offer and paid to said
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defendants, Thomas S. Nowell and Willis E. Nowell,

the full consideration and purchase price for said

fifteen claims, as hereinabove describedj and said

Berners Bay Mining and ^lillint]^ Company issued to

the said defendant, Thomas S. Nowell, Five Thou-

sand (5,000) shares of the capital stock of said cor-

poration at One Hundred Dollars ($100) per share,

and to the said defendant, Willis E. Nowell, ten thou-

sand shares of the capital stock of said corporation

at One Hundred Dollars ($100) per share. That on

said 24th day of June, 1896, the said corporation,

Berners Bay Mining and Milling Company, at said

stockholders' meeting held at No. 30 Exchange

Street in the City of Portland, State of Elaine, by

its stockholders and officers and the corporate acts

aforesaid, purchased and became the equitable own-

er of said three mining claims known as the John-

son Group, to wit : The said Northern Light, or John-

son, Northern Light Extension No. 1, or Emma, tlie

Northern Light Extension No. 2, lode mining claims

as above described and referred to, and thence hither-

to has continued and now is the equitable owner there-

of ; and the said defendants, Thomas S. Nowell and

Willis E. Nowell, thereafter received the full con-

sideration and purchase price therefor in accordance

with the terms of said written offer hereinabove set

forth, and that said three claims known as the John-

son Group then constituted the principal considera-

tion for the issuance of said corporate stock and tlic

increase of said corporate indebtedness.

XV.
That sometime subsequent to the said 24th day of

June, 1896, the corporate records of said Berners Bay
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Mining and Milling Company were so altered,

changed and falsely entered as to make it appear that

in the transactions at the corporate meeting of June

24th, 1896, only twelve of the fifteen mining claims

enmnerated and set forth in said written offer and

said notice of stockholders' meeting had been of-

fered and transferred to said corporation, Berners

Bay Mining and Milling Company, and said group

of claims known as the Johnson Group consisting of

the said Northern Light, or Jolinson, Northern Light

Extension No. 1, or Emma, and Northern Light Ex-

tension No. 2 lode mining claims, were wrongfully,

fraudulently and falsely made to appear on the rec-

ords of said corporation as having been omitted from

said offer and transfer b}^ the wrongful and fraudu-

lent insertion of a pretended offer of sale recorded

in the minutes of said stockholders' meeting of June

24th, 1898, of the words ''Last Twelve" and by the

insertion in said minutes of a pretended false and

simulated copy of an offer on the face of which ap-

pears other substantial changes both in the form and

substance of the said offer as originally presented

and acted upon at said meeting, by which the true

intent and meaning of the said transaction was

wrongfully and fraudulently changed and altered so

as to appear to transfer only twelve of the fifteen

claims, omitting said Johnson Group. That during

the times when said alterations were made and when

said corporate records Avere falsely engrossed so as

to apparentl.y effect said change in said transaction,

the books of said corporation including the record

books and records, papers and proceedings thereof
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Avciv in tlie custody and control of the said defend-

ant, Thomas S. Nowell, and the said assistant treas-

urer and assistant elerk of the said coi*poration, tlie

said Arthur L. Nowell, now deceased, at the general

offices of said corporation situated in Boston, Massa-

chusetts, where the Eastern business and financial

transactions of said corporation were conducted.

That thereafter and in pursuance of a scheme and

conspiracy on the part of the said defendants, Thomas

S. Nowell and Willis E. Nowell, to defraud the said

Berners Bay Mining and Milling Company and its

creditors and stockholders, the said Thomas S. No-

well and Willis E. Nowell pretending to act under

the false and fraudulent entries in said corporate

books, failed, neglected and refused to convey to said

corporation, Bemers Bay Mining and Milling Com-

pany, the said three claims known as the Johnson

Group, to wit: Northern Light, or Johnson, North-

ern Light Extension No. 1, or Emma, and Northern

Light Extension No. 2.

XVI.
The defendants, Thomas S. Nowell and Willis E.

Nowell, although present in court at the trial, did

not testify as to the alterations in the offer intro-

duced in evidence as Plaintiff's Exhibit "D" as the

same appears engrossed in the books of the company

nor did defendants offer any explanation in regard

thereto.

XVII.

That from the 12th day of February, 1898, until

tlic ?.(1 day of January, 1906, Frederick 1). Nowell,

one of the plaintiffs herein, was the sole receiver of
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the property and assets of the said Berners Bay Min-

ing and Milling Company, and that he, the said

Frederick D. Nowell was a son of the defendant,

Thomas S. Nowell, and a brother of the defendant,

Willis E. Nowell and of the said Arthur L. Nowell,

now deceased, and a stockholder and incorporator

of the Alaska Nowell Gold Mining Company, one of

the defendants herein, and that until shortly prior to

the commencement of this action the failure of the

defendants herein to convey the said Johnson Group,

and the facts in connection therewith, were not re-

ported to this Court; and that on the 6th day of

January, 1906, W. B. Hoggatt was appointed a co-

receiver herein for the express purpose of com-

mencing this action, and on account of the relation-

ship existing between the said Frederick D. Nowell

and the parties defendant herein. That this action

has been brought and prosecuted with due diligence

after the discovery of the facts upon which it is

based, and after the said facts were disclosed to this

Court.

XVIII.

That since said 24th day of June, 1896, said de-

fendants, Thomas S. Nowell, Willis E. Nowell, No-

well Mining and Milling Company and the Alaska

Nowell Gold Mining Company, have held the legal

title to said three mining claims above described,

known as the Johnson Group in trust for the use and

benefit of the said Berners Bay Mining and Milling

Company, its stockholders and creditors.
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XIX.

That sometime prior to the 25th day of May, 1900,

the defendants, Thomas S. Nowell and Willis E.

Nowell organized and caused to be organized under

the laws of the State of Maine, a corporation known

as the Nowell Mining and Milling Company, one of

the defendants herein. That said corporation was

organized with a capital stock of one million dol-

lars ($1,000,000), consisting of ten thousand (10,-

000) shares at one hundred dollars ($100) each per

share. That the said defendant, Thomas S. Nowell,

was chosen its first president and thence hitherto has

continued as such. That the said defendant, Thomas

S. Nowell, during the times in these findings referred

to, held one share of the stock of the said Nowell

Mining and Milling Company, and the said Willis

E. Nowell likewise held and controlled nine thousand

nine hundred and ninety-seven shares of said stock.

XX.
That after the date of the organization of said

defendant, Nowell Mining and jVIilling Company,

and prior to the lOtli day of December, 1902, in pur-

suance of said conspiracy to defraud said Berners

Bay Mining and Milling Company, said defendant,

Willis E. Nowell, transferred and conveyed to the

said Nowell Mining and Milling Company tlie said

Johnson Group of claims, but said transfer and con-

veyance was without consideration, and witli a full

knowledge and notice on the part of the said defend-

ant corporation, Nowell Mining and Milling Com-

pany, of all acts, facts and transactions in connection
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with the sale of said properties to the Berners Bay

Mining and Milling Company and claims of said

Berners Bay Mining and Milling Company, its stock-

holders and creditors, in and to said property. That

in pursuance of said conspiracy, and in order to de-

fraud and deprive said corporation, Berners Bay
Mining and Milling Company, of said claims as afore-

said, the defendants, Thomas S. Nowell and Willis

E. Nowell caused the Nowell Mining and Milling

Company to make an application and take the pre-

liminary steps in the United States Land Depart-

ment to secure a United States Patent for said claims,

to be issued to said defendant, Nowell Mining and

Milling Company. That said application and pre-

liminary steps were taken, carried on and conducted

entirely ex parte by the said Nowell Mining and Mill-

ing Company and the said defendants, Thomas S.

Nowell and Willis E. Nowell, and the same were

had during the pendency of the receivership herein

and without any report thereof to the Court in which

said receivership was pending by the said Frederick

D. Nowell, who acted as the sole receiver of the said

Berners Bay Mining and Milling Company and such

proceedings were had that on the 10th day of Decem-
ber, 1902, the United States of America issued to the

defendant, Nowell Mining and Milling Company, its

Letters Patent for said claims, to wit : The Northern

Light, or Johnson, Northern Light Extension No. 1,

or Emma, Northern Light Extension No. 2. That
said defendant, Nowell Mining and Milling Company
took said patent and acquired said lands with full
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knowledge and notice of the transactions herein

found in connection with the sale of said niinini;- pro})-

erties to Berners Ba}' Mining and Milling Company.

XXI.

That on the 20th day of August, 1903, the defend-

ants, Thomas S. Nowell, Willis E. Nowell, and tlie

plaintiff, Fred. D. Nowell, the receiver of Berners

Bay Mining and Milling Company, organized and

incorporated the Alaska Nowell Gold Mining Com-

pany, which by an amendment to its charter au-

thorized a capital stock to be issued consisting of

fifty-five thousand (55,000) shares at One hundred

dollars ($100) per share, of which capital stock there

was issued to the defendant, Willis E. Nowell forty-

nine thousand nine hundred and ninety-six (49,996)

shares at one hundred dollars per share. That said

corporation was organized for the ]3urpose of taking-

over the title to said Johnson Group w^hich was there-

after transferred from the Nowell Mining and Mill-

ing Company to the Alaska NowtII Gold Mining Com-

pany, but without consideration and with full notice

of the rights of Berners Bay Mining and Milling

Company, and of the facts hereinabove found in ref-

erence to the transaction of June 24, 1896, and said

legal title is now held by said Alaska Nowell Gold

Alining Company in trust for the use and benefit of

Berners Bay Alining and Milling Company, its stock-

holders and creditors.

CONCLUSIONS OF LAW.
As conclusions of law from the foregoing facts the

Coui't now finds and decides as follows:
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I.

That those three certain mining claims known as

the Johnson Group, called the Northern Light or

Johnson, Northern Light Extension No. 1, or Emma,

and Northern Light Extension No. 2, as particularly

referred to in the foregoing findings and as partic-

ularly bounded and described in Finding XI thereof,

were sold by the defendants, Thomas S. Nowell and

Willis E. Nowell to Berners Bay Mining and Milling

Company, the corporation above referred to, in the

month of June, 1896, and that said corporation at

that time paid to said defendants the full and agreed

consideration and purchase price therefor, and that

said Berners Bay Mining and Milling Company, a

corporation, is the true and equitable owner of said

three mining claims, and entitled to a conveyance

thereof.

II.

That said three mining claims were transferred by

the said defendants, Thomas S. Nowell and Willis

E. Nowell to the Nowell Mining and Milling Com-

pany, a corporation, and one of the defendants here-

in, without consideration, and with full knowledge

and notice of the rights and equities of the said

Berners Bay Mining and Milling Company, a cor-

poration, in and to said property, and said defendant,

Nowell Mining and Milling Company, subsequently

conveyed the same three mining claims to the Alaska

Nowell Gold Mining Company, without considera-

tion and with like full knowledge and notice of the
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rights and equities of said Berners Bay Mining and

Milling- Company, a corporation.

III.

That said defendant, Alaska Nowell Gold Min-

ing Company, a corporation, now holds said same

three mining claims under said conveyance in trust

for the use and benefit of said Berners Bay Mining

and Milling Company, its stockholders and creditors.

IV.

That John C. McBride, the substituted party plain-

tiff herein, and who is now the sole receiver of the

properties of said Berners Bay Mining and ^lilling

Company, in cause No. 603, which is now pending in

this Court, is entitled to receive said conveyance for

and on behalf of said corporation, said Berners Bay

Mining and Milling Company, and is entitled to enter

into the possession of said property for the benefit

of said corporation, Berners Bay JMining and ]\[illing

Company, subject to the orders of this Court.

That said defendant, Alaska Nowell Gold ]\Iining

Company, a corporation, should be decreed to execute

to said Berners Ba}^ Mining and Milling Company, a

coi*poration, a good and sufficient deed of conveyance

conveying the legal title to said same three mining

claims, and deliver said deed to said John C. Mc-

Bride, within such time as this Court shall direct by

its decree herein, or in case said defendant, Alaska

Nowell Gold Mining Company, fails to so execute and

deliver said deed within the time so limited, then tliat

a Master be appointed l)y this Court, upon a])plica-

tion thereto in that ])ehalf, to execute and deliver such
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deed for the benefit of said corporation, Berners Bay

Mining and Milling Company, its stockholders and

creditors.

VI.

That the said defendant, Thomas S. Nowell, and

the said defendant, Willis E. Nowell, and the

said defendant, Nowell Mining and Milling Com-

pany, have no interest in, lien upon, or claim against

said same three mining claims as herein referred to.

VII.

That the plaintiff recover its costs and disburse-

ments herein as the same shall be taxed by this Court.

Let a decree be entered accordingly.

Dated this 9th day of January, 1907.

EOYAL A. GUNNISON,
Judge.

[Endorsed] : Orig. No. 519-A. In the District

Court for the District of Alaska, Div. No. One, at

Juneau. John C. McBride, Receiver, etc., et al.,

Plaintiffs, vs. Thomas S. Nowell, et al., Defendants.

Findings of Fact and Conclusions of Law. Filed

Jan. 9, 1907. C. C. Page, Clerk. Shackleford and

Lyons and John J. Boyce, Attorneys for Plaintiffs.

United States of America,

First Division,

District of Alaska.

The above is a true copy from the record of an

order made by the above court on the 9th day of Jan-

uary, 1907.
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Witness my hand and the seal of said couii; this

18th day of April, 1907.

[Seal] C. C. PAGE,
Clerk.

International Trust Co.'s Exhibit No. 6 [Decree in

Cause No. 519-A].

Apr. 17, 1907. International Trust Co. Ex. No. 6,

A. W. Fox, Dep. Clerk.

[Title of Court and Cause, No. 519-A.]

DECREE FOR SPECIFIC PERFORMANCE.
This cause came on regularly for trial on the 27tli

day of April, 1906, before the Court sitting without

a Jury.

The plaintiffs, F. D. Nowell and AV. B. Hoggatt, as

they were then the receivers of the i)roperty of Ber-

ners Bay Mining and Milling Company, plaintiffs

herein, and Henry Endicott, the Intervenor, one of

the plaintiffs herein, were represented and apjDeared

by ^lessrs. Shackleford & Lyons and John J. Boyce,

their attorneys, and the substituted plaintiff, to wit,

John C. McBride, the present receiver of the prop-

erty of Berners Bay Mining and Milling Company,

a corporation, who was, pending the submission of

said cause, substituted by an order of this Court in

place of the said Receivers, ¥. D. Nowell and W. B.

Hoggatt, was represented and appeared herein by

said Shackleford & Lyons and John J. Boyce, his

attorneys; and the defendants, Thomas S. Nowell,

Willis E. Nowell, Nowell Mining and Milling Com-

pany, a coii^oration, and Alaska Nowell (iold Mining
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Company, a corporation, were represented and ap-

peared herein by their attorneys, Messrs Malony &
Cobb.

Whereupon certain witnesses were sworn and ex-

amined, and certain depositions and documentary evi-

dence were introduced upon the part of the respective

parties, and certain stipulations, as they appear upon

the record, were made by and on behalf of the re-

spective parties in open Court, and said cause having

been tried and submitted to the Court for considera-

tion and decision, and having been fully argued by

comisel for the respective parties, and upon said sub-

mission the Court having duly considered the same,

and the pleadings, evidence and stipulations afore-

said, the Court on the 5th day of January, 1907,

rendered and filed its memorandum of decision in

writing, and being fully advised in the premises, and

having made, filed and entered herein its findings of

fact and conclusions of law separately stated, and

ordered judgment accordingly;

And it now appearing to this Court from the plead-

ings in said action and upon the evidence introduced

and the proofs offered herein, and by reason of said

decision and said findings of fact and conclusions of

law as aforesaid, that the plaintiffs herein are en-

titled to a specific performance of the contract found

and described in said findings, and that those three

certain mining claims known as the Johnson Group,

particularly referred to and descril)ed in said find-

ings, were sold by the defendants, Thomas S. Xowell,

and Willis E. Nowell, to Berners Bay Mining and

Milling Company, the corporation referred to and
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described in said findings, in the month of June, 1896,

and that said property should be convej'ed by the de-

fendant, Alaska Nowell Gold Mining Company, the

present holder thereof, to said Berners Bay ]Sfining

and Milling Company, a corporation, and the deed

thereof delivered to the plaintiff, John C. McBride,

as he is the receiver of the property of said corpora-

tion, Berners Bay Mining and Milling Company, and

that said defendants Thomas S. Nowell, Willis E.

Nowell and Nowell Mining and Milling Company

have no interest therein, and that the defendant, Al-

aska Nowell Gold Mining Company, now holds the

naked, legal title thereof in trust for said corpora-

tion, Berners Bay Mining and Milling Company;

Now, therefore, by reason of the law and the find-

ings aforesaid, on motion of Messrs. Shackleford &

Lyons, and John J. Boyce, the attorneys for the

plaintiffs herein, it is now

—

Ordered, adjudged and decreed, that the said three

mining claims known as the Johnson Group, called

"Northern Light or Johnson," "Northern Light Ex-

tension No. 1, or Emma," and "Northern Light Ex-

tension No. 2," as hereinafter more particuUuiy

bounded and described in this decree were sold by

the defendants, Thomas S. Nowell and Willis E.

Nowell, to Berners Bay Mining and Milling Com-

pany, a corporation, herein, and in said findings re-

ferred to, in the month of June, 1896, and that said

corix)ration at that time paid to said defendants the

full and agreed consideration and purchase price

therefor, and said corporation, Berners Bay Mining
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and Milling Company, is the true and equitable owner

of said three mining claims, and entitled to a con-

veyance thereof. That said three mining claims are

situated in tlie vicinity of Berners Bay, on Lynn

Canal, Alaska, and within the District of Alaska,

Division Number One, and within the jurisdiction of

this Court, and within the Juneau Recording Pre-

cinct, and are more particularly bounded and de-

scribed as follows:

Northern Light: Beginning at Corner No. 1, from

wdiich U. S. Mineral Monum.ent No. 1 bears South

25 degrees 3 minutes West 3983 feet distant and

mouth of a joint tunnel bears North 39 degrees 6

minutes West 1789.3 feet distant; thence North 41

degrees 15 minutes East 460 feet to witness Comer
No. w ; 600 feet to corner No. 2 ; thence North 48 de-

grees 45 minutes West 1450 feet to witness comer

to corner No, 3; 1500 feet to corner No. 3; thence

South 41 degrees 15 minutes West 300 feet to dis-

covery point; 600 feet to comer No. 4; thence South

48 degrees 45 minutes East 1500 feet to Corner No.

1, the place of beginning.

Northern Light Extension No. 1, or Emma: Be-

ginning at Comer No. 1, from which U. S. Mineral

Monument bears South 45 degrees 59 minutes West

3832 feet distant ; thence North 41 degrees 15 minutes

East 600 feet to Corner No. 2 ; thence North 48 de-

grees 45 minutes West 1105 feet to witness corner to

corner No. 3 ; 1298 feet to Corner No. 3, identical with

Corner No. 2 of Northern Light; thence South 41 de-

grees 15 minutes West 600 feet to Corner No. 4,

identical with Corner No. 1 of said Northern Light

;
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thence South 48 degrees 45 mmutes East 1297 feet to

Comer No. 1, the place of beginning.

Noi-thern Light Extension No. 2: Beginning at

Corner No. 1, identical with Corner No. 4 of North-

ern Light from which U. S. Mineral Monument No.

1 bears South 6 degrees 56 minutes West 4638 . 4 feet

distant, and the mouth of a joint tunnel bears North

6 minutes West 399.6 feet distant; thence North 48

degrees 45 minutes West 807 feet to witness corner

to corner No. 2; 1500 feet to corner No. 2; thence

North 41 degrees 15 minutes East 600 feet to corner

No. 3 ; thence south 48 degrees 45 minutes East 357.6

feet to witness corner to corner No. 3 ; 1125.6 feet to

witness corner No. 4; 1500 feet to corner No. 4;

thence South 41 degrees 15 minutes West 600 feet to

corner No. 1, the place of beginning; said Lot No. 380

containing 59.19 acres, more or less. As the same

appear in letters patent of the United States of Am-

erica, to Nowell Mining and Milling Company, dated

the 10th day of December, 1902, and recorded in l)ook

19 of Deeds at page 360 of the records of the Juneau

Recording district.

And it is further ordered, adjudged and decreed

that said three mining claims, hereinabove referred to

and pai-ticularly described, were transferred by said

defendants, Thomas S. Nowell and AVillis E. Nowell

to the defendant, Nowell Mining and Milling Com-

pany, a corporation, without consideration and with

full knowledge and notice of the rights and equities

of said Berners Bay Mining and Milling Company,

a corporation, in and to said property, and that said
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defendant, Nowell Mining and Milling Compan}^,

subsequently conveyed the same three mining claims

to the defendant corporation, Alaska Nowell Gold

Mining Company, without consideration and with

like knowledge and notice of the rights and equities

of said Berners Bay Mining and Milling Company, a

corporation, and that last-named defendant, to wit,

Alaska Nowell Gold Mining Company, a corporation,

now holds said same three mining claims under said

conveyance in trust for the use and benefit of said

Berners Bay Mining and Milling Company, a cor-

poration, its stockholders and creditors.

And it is further ordered, adjudged, and decreed

that said defendant last above named, to wit, Alaska

Nowell Gold Mining Company, a corporation, do, by

appropriate action, execute to said Berners Bay Min-

ing and Milling Company, a corporation, a good and

sufficient deed of conveyance, conveying the legal title

to said same three mining claims, as hereinabove

particularly described and referred to in this decree,

and that said defendant corporation, to wit, Alaska

Nowell Gold Mining Compan.v, do, within thiii;y

days, execute said deed and deliver the same to the

above-named plaintiff, John C. McBride, as he is re-

ceiver of the property of Berners Bay Mining and

Milling Company, a corporation;

And it is further ordered, adjudged and decreed,

that in case of the default and failure of said de-

fendant corporation, Alaska Nowell Gold ^Mining

Company to so execute and deliver said deed within

said time so limited, to wit, thirty days, then upon
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applicati'on tK^refdl^ ^to- = thife- ^ Cbiirt a Master be

"iippdinted ])y this Court to 'execute, in the name of

'Said corporation, khd jls its act and deed, a good and

'sufficient deed conveying the legal title to saixi tliree

mining claims to said corporation, Berners Bay Min-

ing and Milling Company, and deliver such deed for

the benefit of sa'id corjx)ration, its stockholders and

• creditors, to the said John 0. McBride, one of the

' plaintiffs herein, as he is the receiver of the property

of Berner^ Baji- Mining arid Milling Company, a -eor-

porationr'"'^"^^
-'''''^''' f

'(/; -(liifM/ v^i .-Df-fo:-'

And it is further ordered, adjudgied and deci-eed

that the said- defendant, Thomas S. Nowell, and tlie

^'said defendant Willis E. Nowell, and the said defend-

aint Nowell Mining and Milling Company, have no in-

"feest in, lien upon; oi" claim against said three min-

'iiig claims as hereinabove in this decree referred to

"alid particularly- described v'.'^-^^"'^
^^ >^'->'^^> ^'i'^'

' And it is further Ordered," ' adjudged '^nd ^d^creed

' that the plaintiffs herein do hslve and recover their

costs and disbursements expanded in this action here-

by taxed at the sum of • • to all of which said

'^decree defendants by their counsel duly accepted.

"'"'' Done in' Ope^n Court this ninth day of January,

""ROYAL A. GTUNNISON,

District Judge.

[Endorsed] : Original. No. 510-A: In' the Dis-

i-rict Court for District of Alaska, DiV. No. 1. John

'^G. McBride, irecei\nerj'et^!;' and Hehty Endicott, Tn-

"teiH-etior, Plhintififs; Vs. Thomas S. Nowell et al.,
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Defendants. Decree' for • Specific Performance.

Filed Jan. 9; 1907. ' €; €. Page^Cierk. Shackleford

&j Lyons' and John J. Boyce, Attorneys for Plaintiffs.

tfnited State of America)^
'"^"'^

First riivision, '
"^ ;^'^'^^^'^^'^

Disti^ict of Alaska.' ";"' ^^^^^ '^'^^''^^ '^'''

The above is a true copy from the record of an

oriier'^ade by tHfe above court oil' the 9th day of Jan-

liary,l907. ^»^ 00.0001

Witness my hgjnd and the se^S of^ said Court this

IStii day of April; 1907. -^^.ilbl \\{>\

'

"

[Sekl]
''' '^ ^PC. PAGE, ' ?: t

"'•'-'•^^^ '^ "^-^-^^ Clerki^t

_'':^ii\ SHACKt^^^ several mat-

tersln the record, If the Court please, Avhich ought

to be settled. For' instance, Mr. 'N'owell has filed an

answer to the objections to the allowance of his claim.

We move to strike' the answer^ •
^'0<

-

' ' COtJET.—If ^oii are thrott^h' ''with your testi-

mony, the Court" will take those matters up on the

final argument, biti I want you 'f'd ^i in all your evi-

dence and make iip your record' 'fiirs^l ^

' 'm'SHACKliEFORD.—I think Mr. Burton is

ready to offer his- testimony. OO.OOOr T(:!

Mr. BURTON'.—I do not th'ink'^ffiWre will be a^y

controversy about lihis matter. ' I teiik they will be

Willing' to admit that we are tJie 'Holders and own-

ers of a large pei' cent of the ciei'tificates of the first

-MM:-- ''''f '"'O.OOOI ^xyl\^

•

'

' }# abjection to* i^iat. ' *^
> • OOOr f^

f

"('.OOOo 101 00.0001
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Mr. BURTON.—Upon the theory of the inter-

venors, Corning, Gillespie and Fairchilds, and to

prove that they are the holders and owners of* a

large percentage of the receiver's certificates issued

by F. D. Nowell, as receiver in this case under an

order of this Court, dated October 29, 1901, I will

read the list of certificates which we hold.

No. Amount. No. Amount.

113 1000.00 174 3182.50

173 526.25 191 3967.29

199 1644.50 40 1826.53

131 1015.79 5 5000.00

198 117.67 6 5000.00

83 123.18 200 6000.00

155 192.75 206 521.57

138 107.00 205 1000.00

39 403.91 192 1000.00

187 500.00 193 1000.00

188 500.00 194 1000.00

189 250.00 195 1000.00

190 250.00 196 1000.00

120 1000.00 95 1000.00

96 1000.00 2 5000.00

97 1000.00 3 5000.00

98 1000.00 4 5000.00

99 1000.00 111 5000.00

124 1000.00 8 5000.00

125 1000.00 9 5000.00

126 1000.00 102 5000.00

127 1000.00 103 5000.00

128 1000.00 104 5000.00
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No. Amount. No. Amount.

108 5000.00 105 5000.00

109 5000.00 110 5000.00

115 2000.00 116 2000.00

117 2000.00 118 2000.00

119 2000.00 148 8431.11

114 3000.00 1 5000.00

84 1187.61 147 320.62

Mr. BURTON.—With the same understanding I

will state this. That the receiver, J. C. McBride,

also admits that the intervenors Corning, Gillespie

and Fairchilds are the holders and owners of cer-

tificate No. of the third series in the sum of

$5,000.00 issued under the order of the Court, dated

November 21, 1902.

Now, then, I would like to make a general objec-

tion and have it placed in the record. As per oral

stipulation of J. H. Cobb and W. A. Barnhill made

in open court and with the approval of the Court,

the intervenors. Corning, Gillespie and Fairchilds

now make a general objection to any and all evi-

dence introduced in this cause concerning the issu-

ance of any and all receiver's certificates subsequent

to the issuance of the receiver certificates issued un-

der and by virtue of the order of this Court, made
and dated October 29, 1901; object to the introduc-

tion in evidence in this cause of any and all or-

ders, petitions, reports, clerk's certificates and all

other documentary evidence relating to, concerning,

or in any manner showing any subsequent issues of

certificates not pursuant to the order of October 29,
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1901; object to aviy and all^^^i^^jf^cey either docu-

mentary, oral or.otfherwise, showing ;(0r tending;,,tp

show 'any issuance of certificatesi snji\)S,equent to aia4

not in ipursuance; K?l the order of October 21, ISIGiZ^

Because all such ; evidence is irrelevant, incomppt

tent, and immaterial as affectijfig the said intent

venors, Fairchild, Gillespie an4 C.o^'uing, and npt

binding upon the Said intervenoT'gv v^iurther because

it is not sliown that the . said interyenpj'g, ever had

any notice of. q,ny intention to issue anj certificates

or series of eei:tifica^s^ subsequent. to, th^. issue pf

October 29, 1901.
.

, Fuj^tJpLep because th^y.,"^er^ not

made parties to the aboye-e^ntitled cause >nd . ha,y€!

not had their day in qoui't,, autj- ft .is ;iipt shown that

they have had any opportunity t^^cpn^est the_ issu^

ance of, such subsequent, certifiQates; f^urthei: because

the, ox'der of October 2^, 1^|, uuder which ;the cer-

tificate for $190,000 were issi^edj m^de the certificates

thereunder a prior and paramouut lie^, to the liens

of any other receiver's; ce^'tificates.
^

COURT.—The objection will be overruled. The

Court will p^^s.^pon4 at^f^p ^lin^.^^ekfwinati^

of the case.
;, ./iii.^ ,/.,.,; .. ,. ?;,, i ,. ,.

Mr. BARNHILL.—I understand Mr.' Cobb has

some testimony. I think that will be about all then.

Mr. COBB.—I a^ no];, jquitp. ready, with my tes-

timon3^ There has been, some
^

papers filed which

J^
wish to look Oiver before I do that.

COURT.—Then tlv2 testimony is practically closed.

,
Mr. I^ARNHIIili.—

:[:,
will af^k to be pqi-niitted (:o

file n?y ;pupi)lemQiital ii-ei)^ „„,,„,, n.uliiT,

.
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COURT.—Yes. Now, do yon want this case to

go over until to-morrow morning?' bnoioh

Mr. COBB.—I would prefer to do' that.

COURT.—Very well, it may go over until 10

'clock to-morrow inorning. ' "
'

^

'

.'
n'i.].;>ai :..i; J' April 17, 1907.

Court convened pursuant to' adjournment at 10

o'clock A. M. and all parties being present as here-

tofore, the following proceedings were had and tes-

timony taken. .;;):;

COURT.-^Now, gentlemen, are you ready to pro-

ceed with the testimony in support of Mr. Cobb'st

claims for services ?

Mr. LYONS.—I have an answer here which I

would like to present.

COURT.^—Well, it is merely a formal matter and

it can be filed.-'- ^^--^ i^'->- ^^^^^

Testimony on Behalf of J. H. Cobb.

Mr. COBB.—I will now read into the record an

order of this Court made in cause No. 603, on the

3d day of January, 1906.

[Order, Dated Jan. 3, 1906, Denying Motion to Re-

move F. D. Nowell as Receiver, etc.]

"The Petition of R. McM. Gillespie, Samuel W.
Fairchild and C. iR. :C<Drning, filed herein on the

eleventh day of December, 1905, and the motion to

strike the same, filed by the Receiver jointly with

the defendants herein, having been brought on for

hearing before this Court, and the Petitioners ap-

pearing by their attoiiieys, Messrs. J. J. Boyce and

Shackleford and'Lyoiis^' andj the Redeiver, Fv'Bj No-"
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well, appearing by his attorney, J. H. Cobb, and the

defendant companies appearing by their attorney, G.

M. Irwin, and the Conrt having refused to substitute

another person as receiver herein in the place and

stead of Frederick D. Nowell, before the completion

of the argument of the motion to strike, Mr. J. H.

Cobb, the attorney for the receiver, having made

the statement in open court that neither Thomas S.

Nowell nor the Alaska Nowell Gold Mining Com-

pany would object to the institution of the suits men-

tioned in the petition of the petitioners, provided

they could be brought without delay in the final dis-

position of this cause and the said J. H. Cobb, at-

torney for the Receiver, further stating that he was

authorized by Thomas S. Nowell and the Alaska

Nowell Gold Mining Company to say that the pro-

posed defendants in the said suits and actions were

ready and willing to enter their appearance in said

suits as soon as the same could be brought and

bring the same speedily to trial; and the said mat-

ters arising upon the said petition having been sul)-

mitted to the Court for consideration and the Court

having duly considered the same.

It is now, therefore, ordered and adjudged that

the prayer of the said petition, for the substitution

of another person as receiver herein in the place and

stead of Frederick D. Nowell, be and the same is

here})y denied; and,

It is further ordered and adjudged that W. B.

Hoggatt be and he is hereby appointed as receiver

herein to act jointly with Frederick 1). Nowell as in

this order hereinafter specified and to be and con-
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tinue a coreceiver herein until further ordered by this

Court, and

It is further ordered that the amount of bond re-

quired of the said W. B. Hoggatt be and is hereby

fixed at fifteen thousand dollars and that, upon the

execution and approval by this. Court of a bond in

the amount hereinabove designated and upon tak-

ing the oath required by law as such receiver, the

said W. B. Hoggatt shall enter upon his duties as

such receiver.

And it is further ordered and adjudged that the

duties of the said W. B. Hoggatt, as such coreceiver,

shall be to institute in the name of the receivers

herein and superintend such litigation in the name

of the receivers as may from time to time be directed

to be instituted by the Court or Judge, and to care

for and conserve and administer such propertj^ as

may be recovered hj means of said suits and such

further duties as may be by the Court or Judge pre-

scribed from time to time

;

And it is further ordered and adjudged that the

said W. B. Hoggatt shall superintend and direct the

institution of a suit in the name of the receivers

herein; against the Alaska Nowell Gold Mining

Company or the Nowell Mining and Milling Com-

]3any, Thomas S. Nowell, Willis E. Nowell and the

stockholders in the said company or companies, and

other necessary or proper parties, for the recovery

of those certain mining claims mentioned in the pe-

tition of the petitioners herein as the Northern Light,



N'oi*th'6ilfi.> Light iNimibcl^ JQney iNortheria , ligkt Num-
ber Two. ImB ,in/. » )

-oThfAt'^udi ^tvitt bi^-filod wifliiii fifteen xiays from the

date'di thd'^iltry 6f 'thds^brdeE,'aiTkl that the matter

6'f 'the iiiistitiitiob of'•^' 'f^ii^h^r-Suits praj^ed for to

b'^ itistitiited ift'the^s^i'd' petitioii 5^ taken under ad-

viS^liitent^by'ffis- Oou^t tti'b'fe di^'yoped of by future

order' i6 'b^ ibad^ arid elit^red li^rein.
'' ''••'> "

' ' .-
;

•

"

Done ' ih 'o^eii c'diir^ ' this '3^ day of

'

Ma\iiTyJ^Ai > B:.

1906. .i-"^ -n •
-

'•'•^ .'iidj b9vjbi/tbr, bnjj^YMi'A'.'GUN^-ISON,
/!')7io')0'jo^ j).')j/*i 8/i ^i)ii^ji<<iH .{f .\Y !.iii>.; '^.fj Judce.

Mr. COBB.—^I now oner m evidence a motion m
cause No. 519-A to strike out tlie answer.

COURT.—What is that fori,
, ,

Mr. COBB,—That is a motipn made by the plain-

tiJ^s througlLtheiivatjtpriieysjn Cause No. 519,-A to

strike out [th,e,a^i:>^.^Ye)I^'4i^)^.^t,9a^^,jrfPy|P^^1?^^^^ reasons

stated in it. :')f,rf/ot oft^i .-i-n

..^COURT.—^yixat d§.thep,urx:)ose pf,.|;hat?.

, Mr. COBB..-f:J^n,%i?;,.ob^ejC'tion^.^

beiijg.made.tfor; tl^e,;#Qiwej[:fQ^,./^^ jreceiy^r they

l)ay«,^llegfd. as i0j;i,(e, p^ t^ie? jpl^^ction^ that it was im-

pi'oper . dfqr ; pVIalqny
,

, (^; . pp^bhi , tp , a^t a^ attorney for

Erie4,,.p. N.ow.ell.
;
(It ivjt^a^ A ^\ii'pi'ise tp us—they were

all made, l:ie^p^"e., Judge ,GunniFon and. passed upon

by him. He ^yas familiar with the matter and htjld

ttot it waS;e]itiyely,proper,for us.to do so.

Cobb?
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Mr. COBB.—I do not think so. I am simply meet-

ing their objections to the motion.

COURT.—I will hear it. ,jj^ji r,

(Here insert motion.)

[Title of Court and Cause No. 519-A.]

Motion to Strike [Answer of Defendants etc. in

Cause No. 519-A].

Come now the plaintiffs above named and move

the Court to strike from the files herein the answer

of the defendants, motion to put the case on the trial

calendar and set for trial, and the motion to require

cost bond, etc., all of which were filed herein on the

20th day of January, 1906.

This motion is made and based upon the records

and files herein and upon the annexed affidavit of

Lewis P. Shackleford, one of the attorneys for the

plaintiffs in this action ; and is made and based upon

the following ground, to wit:

For the reason that it appears that the defendants

herein have attempted to appear, answer, and move

as above set forth, herein, by and through the law

firm of Malony & Cobb, which finn is composed of

John F. Malony and John H. Cobb, and that the

said J ohn H. Cobb is the identical person who has,

since the.month of May, A. D. 1898, been acting con-

tinuously as; the counsel for F. D. Nowell, receiver

herein, upon a salaiy of $1500 per amium, which he

has received and accepted, and is still continuing to

act as such attorney for said receiver, and has been

so acting since the said month of May, 1898; and for
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the reason that it appears that said John Cobb's ser-

vices under the circumstances are privileged, and

should inure only to the exclusive use and benefit of

the trust represented by these plaintiffs ; and for the

reason that it is inconsistent, unprofessional, and im-

proper that the said John H. Cobb be allowed to aj)-

pear in anywise and defend this said suit on behalf

of the defendants, or in anj'wise represent the de-

fendants herein.

SHACKLEFORD & LYONS and

JOHN J. BOYCE,
Attornej^s for Plaintiifs.

United States of America,

Division No. 1,

District of Alaska,—ss.

I, Lewis F. Shackleford, being first duly sworn,

on oath depose and say:

That I am one of the members of the firm of

Shackleford & Lyons, who, with John J. Boyce, Esq.,

acting under instructions of the Court, are acting as

attorneys for the plaintiffs in the within-entitled ac-

tion; that I am familiar with the records, files, and

proceedings in the cause in which both the plaintiffs

herein were appointed receiver of the properties of

the Berners Bay Mining & Milling Company, a cor-

poration ; that said action is entitled E. O. Decker et

al. vs. Berners Bay Mining & Milling Company, a

corporation, and that the said action was commenced

on or about the 15th day of December, A. D, 1897,

and that thereafter and on the 17th day of February,
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1898, one of the plaintiffs above named, to wit : Fred-

erick D. Nowell, was appointed receiver of tlie prop-

erties and effects of the defendant corporation Ber-

ners Bay Mining & Milling Company, Ophir Gold

Mining Oompan}^ Seward Gold Mining Company,

and Northern Belle Gold Mining Company, and that

ever since said time and up to and until the 3d day

of January, A. D. 1906, the said F. D. Nowell was

and now is the duly qualified and acting receiver of

the above properties of the defendant corporations

last above named ; that on the said third day of Janu-

ary, 1906, W. B. Hoggatt was appointed coreceiver

of the properties and effects of the said defendant

corporations, and said receiver was directed, among

other things, to superintend and cause to be insti-

tuted in the name of himself and the said Frederick

D. Nowell, the above and foregoing entitled action;

That the defendants in this action have attempted

to appear, answer and move herein by and through

a firm of attorneys designated, as is shown by the

records and files herein, as Malony and Cobb; that

said firm consists of John F. Malony and John H.

Cobb, both of whom are practicing attorneys at the

bar of this Court;

That ever since the appointment of said W. B.

Hoggatt as coreceiver herein and up to the present

time, the said John F. Malony has been absent from

the District of Alaska and has had no part whatever

in the defense of this said action, but that the said

John H. Cobb has been actively engaged in prepar-

ing the defense to said action on behalf of the defend-

ants
;
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That on or about the month of May, 1898, the said

tTohn H. Cobb was employed by the said Frfederick

t). Nowell as counsel for the receiver in said cause

of Decker et al. vs. Berners Bay Mining & Milling

' Go. et al., to perform all legal services in connection

with the administration of the receivership trust, by

written contract, wherein it was stipulated that the

said John H. Cobb should receive an annual salary

so long as he should remain in the emplo^inent of the

said receiver as such counsel, of $1500.00 per annum

;

that the said John H. Cobb ever since said time has

been and now is acting and assuming to act as attor-

ney for the said receiver, and during the continuance

of the said receivership and for a period of some

seven years^ he has been advising with said receiver

as such counsel, and consulting with said receiver,

and has been and is being put in a position to receive

all infoi'mation in the possession of the said receiver

with reference to the business and affairs of the de-

fendant corporation and the said receivership

;

"'That it appears from the pleadings herein, this

suit has been instituted for the purpose of recover-

ing cfertaLih property fraudulently withheld from con-

veyance by the said Thomas S. Nowell, which pro])-

erty is the property and of right belongs to the said

the Berners Bay Mining & Milling Company, one of

th6 coi-porations in and under said receivership;

That the said W. B. Hoggatt was appointed co-

' receiver herein in order to prosecute, among other

things', an action against the said Thomas S. Nowell

aiVd others for a recovery of the property described

in the plaintiff's complaint, for the reason that the
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relation between rthie-saklFjiBi MfciA^ll »ud' the- said

Thomas i'B.' Ndweli'-is sii;eh a^ 2?eMeps< at -ijiconsistent

for the said Fi^ederiek iD. Mowfili it-o- j^roseeut^ oaj at-

tempt td'pros'Geute sii^h.-actioii persona-Uy; and
i
the

attorney's for the plaintiiffs •in ifciii^ • action were di-

rected by this <Co;iirt to?pr&cet5d,ancl...ir)stitii;t^. this.,ac-

tion in the n^anie of the Teceitefcs be<^^nse aia^r^e jinm-

ber'iof the creditors! 6f = the -defendaiit; corporations

feared that the said itTohoa > H. CabH; a^^ ;attorney, fpr

the receiver, 'wduld'>hlot, .oaai a(?Cf?Lwti 0|; ^i^^^^Ltiniacsy

with the said Frederick Bi MC)WelJ' ^nd, the; defend-

ants Thomas S. HoweU- aiidoMiiiis i],-.-N#well, be in

a position to prosecnteJsaa'Chactioti propejly or .fairly.

And affiant furtheTsa^sthaiby reason of: the posi-

tion of the^"gaid J;ohji/Hi'.Cobh>^si attorney for the

receiver Frederick- ©I 'Ma^eM^ be has '^'ained, while

drawing a salary as attorney foT siieh receiver, com-

plete and intimate ^knowledge -of the past affairs

of the defendant corporations, which he would not

and could not have otherwise gained, and is in a po-

sition where, by reason of his having been attorne.y

for the said 'receiver, he can make an improper use

of the khowledge.-and information rgained, and. can

and will if
.

permitted - toi ajeitr^foi!' > the defendants

herein, make suich use of hisiexpterience and knowl-

edge in behalf of the'defendantsaSwoi^ld be and are

improper and unprofessional* for the said John H.

Cobb to make under' such drmimstances.

'And^iffiaiit'fvirter *Sa.^^ tliatthe further fact that

tlie said John H. Cobb is still acting as attorney for

the receiver F. D. Nowell and claiming the right to

compensation as such, places him in an improper po-
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sition to act for the defendants herein, and it would

he unprofessional for the said John H. Cobb to ap-

pear for and represent the defendants herein

;

That this action is brought through and in the

name of the receivers herein on behalf of the credit-

ors, bondholders, stockholders and receiver's certi-

ficate holders of the defendant corporations herein-

before referred to, of which the receivers herein are

^•eceivers, and that by and through the receiver F.

D. Nowell and for a period of eight years last past,

the said John H. Cobb has been, and now is, repre-

senting the said bondholders, creditors, stockholders

and receiver's certificate holders;

That heretofore the said John H. Cobb has evinced

a disposition to take an active part against a portion

of the bondholders, stockholders, creditors and re-

ceiver's certificate holders of the said Berners Bay

Mining & Milling Company, and to such an extent

indeed that on the 20th day of September, 1905, an

order was made and entered in the receivershi])

matter hereinbefore described enjoining the said

John H. Cobb from interfering with the plans and

purposes of certain bondholders, stockholders, and

creditors of said corporation or from taking any ac-

tive part in reference to certain reorganization

schemes proposed by the said Thomas S. Nowell, one

of the defendants herein.

And further affiant saith not.

LEWIS P. SHACKLEFOHD.
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Subscribed in my presence and sworn to before mo
this 22d day of January, 1906.

[Notarial Seal] T. E. LYONS,
Notary Public.

[Endorsed] : No. 519-A. In the United States

District Court for the District of Alaska, Division

No. 1, F. D. Nowell & W. B. Hoggatt, as Receivers,

etc.. Plaintiff, vs. Thos. S. Nowell, Willis E. Nowell,

Defendants. Original. Motion to Strike. Filed

Jan. 22, 1906. C. C. Page, Clerk. By D. C. Ab-

rams, De^Duty Clerk. J. J. Boyce, L. P. Shackle-

ford & Lyons, Attorneys for Plffs., Juneau, Alaska.

Mr. COBB.—I will now read an order signed by

Judge Gunnison upon the motion which I have just

introduced. It is found on page 304 of Volume D.,

Cause No. 519-A, under date of January 2, 1906.

(Here insert order.)

[Title of Court and Cause, No. 519-A.]

Order [Denying Motion to Strike in Cause No.

519-A].

This cause came on to be heard upon the motion of

the plaintiffs to strike from the files the answer of

the defendant, defendant's motion to require a cost

bond, and defendant's motion to place this cause on

the trial calendar; upon the ground that inasmuch

as J. H. Cobb, of the firm of Maloney & Cobb, was

the regularly retained attorney for the receiver, F.

D. Nowell, it was inconsistent and improper for the

said firm to appear for and represent the defendants

in this suit ; and after argument of counsel thereon,
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tlie Court was of the opinion that under the facts

as disclosed by the record in this suit and in cause

No. 603, on the docket of this court, there is no im-

propriety or inconsistency in said firm of Malony

and Cobb appearing for the defendants herein;

It is therefore ordered that phiintiff 's said motion

be and the same is in all things denied ; to which rul-

ing of the Court plaintiffs excepted and their excep-

tion was allowed.

And the cause thereupon came on further to be

heard upon the motion of the defendant, that the

Court order the plaintiff to require Messrs. Corning,

Fairchild, and Gillespie to furnish a cost )x)nd

herein ; and was argued by counsel ; and it appearing

to the Court that counsel for plaintiffs had by oral

stipulation provided for the costs herein to a certain

extent, it is ordered that said motion be and the same

is in all things denied.

Upon motion of the plaintiffs, it is thereupon or-

dered that this cause be placed upon the trial calen-

dar to be set for trial for a day certain upon the next

call of the calendar.

Done in open court tliis 22d day of January, 1906.

ROYAL A. GUNNISON,
Judge.

(Pages 304 and 305, Civil Journal D.)

[Testimony of J. H. Cobb.]

J. II. COBB, upon taking the stand in his own
behalf and being first duly sworn, testified as follows:

Direct Examination.

Mr. COBB.—I will state that I was employed as

counsel for the receiver on the 19th day of February,
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(Testimony of J. H. Cobb.)

1898, as is shown by the contract which is introduced

in evidence which was approved by the order of this

Court. That I acted as such attorney until the re-

moval of Mr. Nowell as receiver in September or Oc-

tober of last year. At the time my services were

sought in the matter, it was before the partnership of

the firm of Malony & Cobb was formed—proceeding

that something over a year. It was stated by the re-

ceiver to me that it was a friendly litigation and that

it would be in court but a short time and we agreed

upon that compensation. The matter had gone for-

ward as is shown by the record as a friendly suit and

steps taken by the receiver as shown by these various

letters and petitions which have been introduced,

and which were practically concurred in by all par-

ties in interest. Up until early in the year 1905

—

that was the first adverse that came up—that was

when Corning, Gillespie and Fairchild came into this

suit. I am satisfied that from and since that period

up to the time of the removal of Mr. Nowell that

from half to two-thirds of my time has been occupied

cxclusivel.y with this suit. The litigation has been

lutter, vigorous and of long duration and the amount

of v/ork in it is disclosed by the record which I sub-

mit to the Court and contend it is worth much more

than that.

In the matter of my position or the position of Ma-
lony k Cobb for the defendants in case No. 519-A,

When that matter was first presented I obtained all

the information I could from the received and from
Thomas S. Nowell, and I became convinced that the
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(Testimony of J. H. Cobb.)

suit was not brought in good faith. That it was

siinpl.y intended to cause delay in the determination

of the suit for the benefit of Corning, Gillespie and

Fairrhild, and I therefore advised the receiver not

to bring it. The matter was pressed vigorously, and

after a consultation with the receiver he informed me

that the parties who were claiming the Johnson

group would not object if the matter was tried

at once and authorized me to make the state-

ment shown in the record, which I did. There

was no question raised, and it was taken as a

matter of course that the management of that suit

would be in the hands of the attorneys for Corning,

Gillespie and Fairchild as it was and has been ever

since. Mr. Nowell, as he stated on the stand, would

not bring the suit, and could not verify the complaint

because he did not believe it to be true. When the

complaint was delivered to me it was under stipula-

tion that the suit was to be filed within fifteen day,

but they took the full fifteen days to bring the suit.

Two days afterwards I prepared an answer and filed

it. I believe that is all.

Cross-examination.

(By Mr. SHACKLEFORD.) At the time the

papers in the Johnson suit were served on you— or

at the time you received the papers, the service being

waived, a letter was addressed to you by the fiiTn of

Shackleford & Lyons and J. J. Boyee, as attorneys

for the plaintiff, was there not a letter with the

copy—did you receive a letter from Shackleford &

Lyons ?
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(Testimony of J. H. Cobb.)

A. I do not recall anything of that kind. If you

have a copy of it, so that you could show me.

Q. I do not happen to have it here.

A. Possibly you could suggest what was in if?

Q. The substance of the letter, as I recall it, was

to the effect that this complaint was sent to you for

your information as attorney for the receiver. The

letter was addressed to you but not as attorney for

Thomas S. Nowell.

A. I do not recall anything of that sort now.

Q. Very well, I can bring up a copy of it.

A. I will look at noon and see if I can find it. If

I received the original it is in our files.

Mr. SHACKLEFORD.—There is no cross-exam-

ination further than that.

COURT.—Gentlemen, is that all of your evidence?

Mr. SHACKLEFORD.—Mr. Cobb stated that he

intended to introduce the record of the Berners Bay
Mining & Milling Company. If he will introduce it

I would like to have an opportunity to examine in

regard to it.

Mr. COBB.—There was a copy of it here.

COURT.—Well, it ma}^ be considered in evidence

and you ma}^ proceed. It may be marked.

Mr. SHACKLEFORD.—This document may be

marked as International Trust Company's Exhibit

No. 7.

(Whereupon the following was filed and marked
as International Trust Company's Exhibit No. 7:)

[International Trust Company's Exhibit No. 7.]

April 17, 1907. International Trust Co. Exhibit

7. A. W. Fox, Dep. Clerk.
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RECORDS OF THE

BERNERS BAY MINING & MILLING COM-
PANY
OF

PORTLxYND, MAINE.
Articles of Agreement for the Formation of the Ber-

ners Bay Mining & Milling Co.

We, the undersigned, in behalf of ourselves, our

associates, successors and assigns, do hereby agree

to associate together by these written Articles of

Agreement for the purpose of forming a corporation

under and in accordance with the provisions of Chap-

ter 48, Sections 16, 17, 18 and 19 and 20 of the revised

Statutes of the State of Maine, and acts additional

thereto and amendatory thereof under the name of

BERNERS BAY MINING & MILLING COM-
PANY for the purpose of sawing, cutting, planing

and otherwise manufacturing, acquiring, buying,

selling, dealing in or with and disposing of lumber,

joists, plank, boards and dimension stuff and of ac-

quiring, erecting and operating all mills and machin-

ery necessary or proper thereof.

Also the purpose of acquiring, buying, holding,

leasing, selling, dealing in or with and disposing of

lumber and of working, operating and utilizing by

any and all proper methods and machinery, quartz,

or placer mines of gold, silver or other metals and of

acquiring, holding and disposing of or dealing in or

with all such mills, machinery, imijliments, patents

or processes, trees cut or standing, timber lands,

water rights and privileges and other real and i)er-
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sonal property as may be necessary or desirable for

any of the above purposes.

Said corporation shall be located and have an office

in Portland in the County of Cumberland and State

of Maine, but may do business elsewhere, either

within or without said State.

The first meeting of corporators shall be held at the

office of W. M. Payson, No. 30 Exchange St., in said

Portland, on Thursday, the 20th day of October,

1892, at one o'clock in the afternoon.

Any subscriber hereto may be represented at such

meeting by an attorney duly authorized in writing

and any one or more of such subscribers, in person or

by attorney, may adjourn such meeting not exceeding

thirty days, giving notice to the other subscribers.

In witness whereof we have hereunto set our hands

this sixth day of October in the year of our Lord

1892.

(Sd.) THOMAS S. NOWELL,
(Sd.) ARTHUR L. NOWELL.
(Sd.) GEORGE M. NOWELL.

The above is a true copy of the original articles

of Agreement.

Attest

:

WM. M. PAYSON,
Clerk.

Copy of Notice of First Meeting.

Portland, October 6, 1892.

To Thomas S. Nowell, George M. Nowell, and Arthur

L. Nowell.

Sirs: The undersigned, one of the signers of the

Articles of Agreement for the formation of a cor-

poration under the name of Berners Bay Mining &
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Milling Company, dated October 6, A. D. 1892, here-

by gives notice in writing that the first meeting of

the signers of said Articles of Agreement will be held

at the office of W. M. Payson, No. 30 Exchange Street

in Portland in the County of Cumberland, and state

of Mahie, on Thursday, the twentieth day of Octo-

ber, A. D. 1892, at one o'clock in the afternoon for

the following purposes, viz.:

Fii-st—to choose a chairman to preside at such

meeting,

3rd Second—to organize the signers of said Arti-

cles of Agreement into a corporation,

2nd T14h4 To choose a clerk for such meeting,

Fourth—To adopt a corporate name.

Fifth—To define the purpose of the corporation,

Sixth—To fix the amount of the capital stock of

the corporation and divide the same into shares,

Seventh—To adopt a code of by-laws.

Eighth—To elect a President, not less than three

directors, a clerk, treasurer and other necessary offi-

cers.

Ninth—To cause the proper certificates to be pre-

pared, signed and recorded according to law,

Tenth—To do any other business which ma.y come

before said meeting for perfecting the organization of

said corporation and transacting its business,

(Sd.) ARTHUR L. NOWELL.
Portland, Oct. 20, 1892.

We, the undersigned, l)eing all of the signers of

the original Articles of Agreement for the formation

of the Berners Bay Mining and Milling Company,
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do hereby severally acknowledge that a written no-

tice of which the above is a true copy, was duly served

on each of us by Arthur L. Nowell, one of such sign-

ers fourteen days before said meeting.

THOMAS S. NOWELL.
ARTHUR L. NOWELL,
GEORGE M. NOWELL.

Certificate of Service of Notice.

Portland, October 20, 1892.

I, Arthur L. Nowell, one of the signers of the orig-

inal Articles of Agreement for the formation of the

Berners Bay Mining and Milling Company, do here-

by certify that I called the first meeting of the sign-

ers aforesaid by giving written notice, a true copy

whereof is written on pages 4 and 5 of these records,

to each of said signers at least fourteen days before

the time of the meeting named therein.

ARTHUR L. NOWELL,

State of Maine,

Cumberland,—ss.

October 20, 1892.

Personally appeared before me Arthur L. Nowell

and made oath that the above certificate b^y him

signed is true.

Before me
WM. M. PAYSON,
Justice of the Peace.

First Meeting of Corporators,

Office of W. M. Payson.

Portland, Maine.

A meeting of the subscribers to the Articles of

Agreement for the formation of the Berners Bav
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Milling & Milling Company, a true copy of which ap-

pears on pages 1, 2 and 3 of these records, was held

pursuant to the call and notice recorded on pages

4 and 5 hereof at this office, this twentieth day of

October, 1892, at one o'clock in the afternoon.

The following persons being all of the subscribers,

in person or by attorney, duly authorized were,

Present: Thomas S. Nowell.

Arthur L. Nowell.

George M. Nowell.

Arthur L. Nowell then called the meeting to order

and was dul,y chosen chairm-an thereof.

William M. Payson was then dul.y elected clerk of

the meeting and was duly sworn according to the first

on the following page.

Page 6.

State of Maine,

Cumberland,—ss.

October 20, 1892.

Personally appeared William M. Payson and made
oath that he would faithfully perform the duties of

clerk of the first meeting of the corporators of the

Berners Bay Mining and Milling Company.

Before me
JOSEPH B. REED,

Justice of the Peace.

The Articles of Agreement and Association as here-

inbefore recorded, together with the call and notice

and acknowledgment of service thereof found on
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pages 4 and 5 hereof, were then read and it was there-

upon,

Voted

That the corporators, signers of the Articles of

Agreement and Association aforesaid organize into

a corporation under the name of

Berners Bay Mining & Milling Company.

Voted

That the purpose of the corporation shall be saw-

ing, cutting, planing and otherwise manufacturing,

acquiring, buying, selling, dealing in or with and dis-

posing of lumber, joist, plank, boards, and dimension

stuff and of acquiring, erecting and oj)erating all

mills and machinery necessary or proper therefor.

Also the purpose of acquiring, buying, holding, sell-

ing, leasing, dealing in or with and disposing of, and

of working, operating and utilizing by any and all

proper methods and machinery quartz or placer mines

of gold, silver or other metals and of acquiring, hold-

ing and disposing of or dealing in or with all such

mills, machinery, implements, patents or processes,

trees cut or standing, timber lands, water rights and

privileges and other real and personal property as

may be necessary or desirable for any of the above

purposes.

Voted

That the amount of capital stock of this corpora-

tion be fixed at one million dollars, and that the same

be divided into ten thousand shares of the par value

of one hundred dollars each.
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The following code of by-laws was then presented

and after each section thereof had been considered

and adopted separately, it was

Voted

To adopt the folloAving Code of By-laws for the

direction of the business affairs of the corporation.

By-laws

of the

Berners Bay Mining and Milling Company.

Section I.

This corporation shall be named

Berners Bay Mining & ^Milling Company

and shall have a common seal bearing the name of the

corporation and year of organization to be kept in

the possession of the Treasurer or assistant Treas-

urer and affixed by either of them or by the President,

or in their absence, by a majority of the directors to

the certificates of stock and such other instruments

as require a seal.

Section II.

The interests of the shareholders shall be mani-

fested by certificates of stock issued to those entitled

thereto, signed by the President and Treasurer or

Assistant Treasurer, bearing the corporate seal and

transferable as between the parties by endorsement

and delivery and as to all other persons upon the

hooks of the corporation upon surrender of tlio old

certificate.

All shares the par value of which has once been

paid in, in full, shall thereafter be unassessable ex-

cept by a unanimous vote of all stockholders.
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Section III.

The officers of this corporation shall consist of a

President, Treasurer, Assistant Treasurer, Clerk, As-

sistant Clerk and a board of not less than three or

more than seven directors, and shall all be chosen by

ballot at the annual meeting of the corporation or

other meeting duly held for such purpose, except the

President, who, except at the first meeting to organ-

ize, shall be chosen by the directors immediately after

their own election from among their number. Said

officers shall hold their offices for one year from the

annual meeting and until others are chosen and qual-

ified in their stead, except in case of death, resigna-

tion, incapacity, or removal, but any officers or direct-

ors may be removed and any vacancies filled by the

stockholders at a meeting duly held.

In case of their failure to act all vacancies in the

Board of directors or other offices of the corporation

may be filled by the remaining directors until the next

annual meeting of the Stockholders.

Section IV.

The President shall preside at all meetings at which

he is present of stockholders and directors and ])or-

form such other duties as may be assigned him b}^

them.

He shall sign as President all certificates of stock

and in the corporate name all such other contracts

and instruments in writing as authorized by the

Board of Directors.

Section V.

The Treasurer shall be the general financial agent

and have charge of all the money, notes, cheques,
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drafts and other papers and books of the corporation

except those kept by the clerk. So far as reasonably

convenient he shall keep the money in a bank of de-

l)osit and disburse the same by means of cheques un-

der the general direction of the directors.

He shall sign in the corporate name all ]jromissory

notes and other papers as authorized by the directors

and endorse for collection all negotiable paper re-

ceived by the company.

Pie shall keep or cause io be kept true and accurate

accounts of all financial transactions of the corpora-

tion and under a statement thereof to the stockholders

at the annual meeting and to the directors whenever

required by (them.

He shall have charge of the stock-ledger, transfer

and stock certificate books and sign the certificates of

stock and cause all proper issues, transfers and can-

cellations thereof to be made and a record thereof

transmitted to the clerk.

Whenever required by the directors he shall give

bond with sureties approved by a majority thereof,

for the faithful discharge of the duties of his office,

the safekeeping without negligence of the corporate

property, which may come into his possession or un-

der his control and the payment and delivery of any

balance thereof not properly expended to the corpo-

ration or his successor in office. In the absence of

the Treasurer the Assistant Treasurer shall sign the

certificates of stock and perform all other duties of

the office.
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Section VI.

The Clerk shall make the records and keep an office

of the corporation in the City of Portland together

with the record of the stockholders as furnished him

by the Treasurer.

The Assistant Clerk shall make the records and

perform the other duties of the Clerk in his absence.

Either may issue notices of meetings of stockhold-

ers as authorized.

In the absence of both a temporary Clerk may be

chosen.

Section VII.

The Directors shall manage and control the busi-

ness of the corporation and appoint all necessary

agents therefor. They may appoint a general man-

ager in their discretion and fix his duties. They may
fix the salaries of all agents and officers.

They shall have power to purchase, lease, acquire,

sell and dispose of real and personal property, letters

patent and rigMs and interests of all kinds which

may be necessary, contributory or incidental to the

business and purposes of the corporation, as they

shall deem for its benefit and to make and execute

or cause to be made and executed all necessary in-

struments "therefor and for transacting the business

of the corporation. A majorit}^ shall constitute a

quorum for business. They shall hold meetings as

the interests of the corporation require and cause

proper records to be made thereof. Meetings may be

called b.y the President or by any Director by giving

twenty-four hours' notice thereof or may be held by

consent when all are present.
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-Section VIII.

The annual meeting of the corporation shall be held

at its office in Portland, Maine, on the third Monday

of September in each year at one o'clock in the after-

noon, unless a different time and place are ordered by

the Directors and seven days' notice given all mem-

bers.

Special meetings of the stockholders may be held

by consent when all are present in person and by

proxy; such meetings ma}^ also be called by the Pres-

ident, by any two Directors or by any number of

stockholders who shall hold at least one-third of the

whole capital stock then outstanding, in Avriting, stat-

ing the time, place and general purposes of the meet-

ing, which call shall be delivered to the Clerk and

placed upon the records and a copy thereof attested

by the Clerk or Assistant Clerk be sent each member

whose place of business or residence is known, at least

seven days before such meeting.

Stockholders shall be entitled to as many votes as

they shall hold shares of stock or represent by ]iroxy

or power of aJttoniey.

A majority of the whole capital stock then out-

standing shall constitute a quorum for the transac-

tion of business.

Section IX.

These by-laws may be altered or amended at any

annual meeting or meeting held by consent or other

meeting when the nature of the proposed alteration or

amendment has been stated in the call therefor.
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Voted

To open a stock subscription at f)age 23 of these

records to enable corporators and others to subscribe

for shares of the capital stock.

Thereupon a subscription was opened and all the

corporators subscribed for one share each.

Voted

To proceed to the election of officers b.y ballot ac-

cording to law.

Thereupon a ballot was had with the result that

all the votes were cast for the following persons for

the following officers respectively and they were de-

clared unanimously elected, viz.

:

President, Thomas S. Nowell.

Treasurer, Albert C. Howard,

Assistant Treasurer, Arthur L. Nowell,

Clerk, Wm. M. Payson,

Assistant Clerk, Arthur L. Nowell,

Directors, Thomas S. Nowell, Albert C. Howard,

George M. Nowell.

Voted

To authorize and instruct the President, Treas-

urer and majority of the directors to prepare and

cause to be approved and recorded the proper cer-

tificate of organization according to law. There be-

ing no further business before the meeting it was

Voted

To adjourn.

A true record of the Berners Bay Mining and ]\Iill-

ing Compan}^ and of the cor])orators thereof.

Attest: AVM. M. PAYSON,
Clerk of the first meeting and corporation.
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State of Elaine.

Cumberland,—ss.

October 20, 1892.

Personally appeared Arthur L. Nowell and made

oath that he would faithfully perform the duties of

Assistant Clerk of the Berners Bay Mining & Milling

Company.

Before me.

State of Maine,

Cumberland,—ss.

WM. M. PAYSON,
Justice of the Peace.

October 20, 1892.

Personally appeared AVilliam M. Payson and made

oath that he would faithfully perform the duties of

Clerk of the Berners Bay Mining & Milling Company.

Before me JOSEPH P. REED,

Justice of the Peace.

Portland, Nov. 3, 1892.

I have filed this day in the Cumberland Registry

of Deeds a certificate giving the full name and resi-

dence of the Clerk of this corporation and the loca-

tion of its the Clerk's office.

Attest: WM. M. PAYSON,
Clerk.

Copy of Certificate of Organization.

State of Maine.

Certificate of Organization of a corporation under

the general law.

The undersigned, officers of a corporation organ-

ized at Portland, Maine, at a meeting of the signers
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of the articles of Agreement therefor, duly called

and held at the office of W. M. Payson, No. 30 Ex-

change St. in the City of Portland, on Thursday the

twentieth day of October, A. D. 1892, hereby certify

as follows

:

The name of said corporation is

Berners Bay Mining and Milling Company.

The purpose of said corporation are sawing, cut-

ting, planing and otherwise manufacturing, acquir-

ing, buying, selling, dealing in or with and disposing

of lumber, joists, plank boards, and dimension stuff

and of acquiring, erecting and operating all mills and

i^iachinery necessary or proper therefor.

Also the purpose of acquiring, buying, holding,

leasing, selling, dealing in or with and disposing of

and of working, operating and utilizing by any and

all proper methods and machinery, quartz or placer

mines of gold, silver and other metals, and of acquir-

ing, holding and disposing of or dealing in or with

all such mills, machinery, implements, patents or

processes, trees cut or standing, timber lands, water

rights and privileges and other real and personal

property as may be necessary or desirable for any of

the above purposes.

The amount of capital stock is one million dollars.

The amount of capital stock already paid in is

three hundred dollars.

The nam.es and residences of the owners of said

shares are as follows

:
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Names. Residence. No. of shares.

Thomas S. Nowell Boston, Mass. 1

Arthur L. Nowell Brooklin, Mass. 1

George M. No^vell Newton, Mass. 1

Albert C. Howard Brooklin, Mass. 1

Stock in treasury 9996

10000

Said corporation is located at Portland in the

County of Cumberland.

Subscription for Stock.

Portland, Me., October 20, 1892.

We, the undersigned, in consideration of the mu-

tual agreements herein contained, do hereby agree

with each other and with

Berners Bay Mining and Milling Company

to take and pay for the number of shares of the cap-

ital stock of said corporation set against our re-

spective names, viz.

:

Names. No. of shares.

Thomas S. Nowell 1 (One)

Albert C. Howard 1 (One)

Arthur L. Nowell 1 (One)

George M. Nowell, by Arthur L. Nowoll,

Atty 1 (One)

The nmnber of directors is three and their names

are Thomas S. Nowell, Albert C. Howard, and George

Nowell. The undersigned, Thomas S. Nowell, is

President; the undersigned, Albert C. Howard, is

Treasurer; and the undersigned, Thomas S. Nowell,
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Arthur C. Howard, and George M. Nowell, are a

majority of the directors of said corporation.

Witness our hands this twenty-second day of Oc-

tober, A. D. 1892.

(Sd) THOMAS S. NOWELL,
President.

(Sd) ALBERT C. HOWARD,
Treasurer.

(Sd) THOMAS S. NOWELL,
(Sd) ALBERT C. HOWARD,
(Sd) GEORGE M. NOWELI

,

Directors.

Commonwealth of Massachusetts,

Suffolk,—ss.

October 22, A. D. 1892.

There personally appeared Albert C. Howa,rd,

Thomas S. Nowell, and George M. Nowell, and sever-

ally made oath to the foregoing certificate that the

same is true.

Before me,

(Sd) MICHAEL B. COOGAN,
Notary Public S .

.

State of Maine.

Attorney General's Office.

Oct. 24, A. D. 1892.

I hereby certify that I has^e examined the fore-

going certificate and the same is properly drawn and

signed and is conformable to the Constitution and

Laws of the state.

(Sd) CHARLES E. LITTLEFIELD,
Attorney General.
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Cumberland—ss.

Registry of Deeds.

Received October 27, 1892, at 8 h. 30 m. A. M.

Recorded in Vol. 11, page 256.

Attest

:

(Sd) J JAMES M. THOMPSON,
Register.

State of Maine.

Office of Secretary of State.

Augusta, Oct. 28, 1892.

Attest: S. J. CHADBOURNE, (Sd)

Deputy Secretary of State.

The above is a true cop}^ of the original certificate

of organization with the approval and attestation

thereon.

Attest: WM. M. PAYSON,
Clerk.

Special Meeting of the Stockholders—1892.

Office of Berners Bay M. & M. Co.

Portland, Maine.

Pursuant to and under the authority of section 5

of Chapter 46 of the Revised Statutes and Section

VIII of the By-laws of this corporation, a special

meeting of the stockholders was held at this office this

fourteenth day of November, 1892, at five o'clock in

the afternoon, for the purposes hereinafter recorded.

All stockholders of this corporation were present

in person and b)^ attorneys duly authorized in writing

by sufficient i)owers of attorney filed with the clerk
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before the meeting, as appears by the following cer-

tificate by them signed, to wit

:

We, the undersigned, do hereby severally certify

and acknowledge that we are all of the present stock-

holders of this corporation and being all present in

person and by attorney duly authorized, do hereby

each and all consent in writing on these records that

this meeting be held at this time and j)lace and for

the purpose of passing in legal form the following

votes as herein recorded.

THOMAS S. NOWELL,
GEORGE M. NOWELL,
By THOMAS S. NOWELL,

His Attorney.

ALBERT C. HOWARD,
By W. M. PAYSON,

His Attorney.

ARTHUR L. NOWELL,
By W. M. PAYSON,

His Attorney.

The meeting was then called to order by the Presi-

dent, Thomas S. Nowell, and it was thereupon duly

voted as follows, to wit:

Voted

That this corporation purchase from Willis E.

Nowell of Newton, Mass., the following mines, min-

ing claims, mill sites and water rights, the full title to

which the said Nowell now has, to wit: What are

known as the "Hartford lode" claim, "Seward No. 1

mill site," "Bear No. 2 mill site," Banner lode claim,

Poor Richard lode claim, Thomas lode claim. Cum-
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berland lode claim, North West lode claim, Esmer-

alda lode claim. Snow Flake lode claim, Eclipse lode

claim. Excelsior lode claim, Comet lode claim. Comet

extension lode claim, Last chance lode claim and

Comet mill site, all the water rights from the waters

of Seward Creek described in the notice of location

on record in the office of the recorder at Juneau,

Alaska, in Book "L," page 25, a certain w^ater right

from the creek near the Ophir Lode on the southwest

slope of Sherman and described in notice of location

recorded in the office of said Recorder in Book '*L,"

page 25.

Also to purchase from said Nowell certain part

interests which he now holds in certain other mining

pro^Derties, viz.:

An undivided two-thirds interests in what is known

as the ''Northern Belle,"

An undivided five-sixths interests in what is known

as the "Ophir Lode,"

An undivided two-thirds interest in what is known

as the "Seward Lode claim,"

An undivided tw^o-thirds interest in what is kno^Mi

as the "Seward No. 2 Lode,"

An undivided two-thirds interest in what is kno\^^l

as the "Elmira Lode claim,"

An undivided two-thirds interest in what is kno^^^l

as the "Kensington Lode claim,"

An undivided two-thirds interest in what is kno\vii

as the "Bear Lode claim,"

An undivided two-thirds interest in what is known
as the "Eureka Lode claim,"
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An undivided two-thirds interest in what is kno^^^l

as the '^Savage Lode claim" and

An undivided two-thirds interest in what is known

as the "Yellow Jacket Lode claim,"

Also to purchase from the said Nowell all the rights

which he has now to acquire, on payment of five

thousand dollars in December next, the title to all

remaining, interests now held by other persons in

common and undivided, in the ten claims and mining

properties last above named, said five thousand dol-

lars to be paid by this Company—all the mining

claims, mill sites and water rights above mentioned

in this vote are situated near Berner Bay in the Dis-

trict of Alaska and the price to be paid said Nowell

for his title thereto and interests therein is nine

hundred and ninety-nine thousand, six hundred dol-

lars ($999,600) in the capital stock of this corpora-

tion at the par value thereof and the President and

Treasurer are hereby authorized and instructed to

issue such stock to said Nowell upon the delivery by

him to this company of proper deeds and convey-

ances of all his rights in and to said properties as

aforesaid.

Voted

That for the purpose of providing means to acquire

certain undivided interests in certain mining prop-

erties situated near Berner Bay in the District of

Alaska, to wit

:

A one-third interest in what is known as the

"Northern Belle" claim,
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A one-sixth interest in what is known as the

"Ophir Lode" claim,

A one-third interest in what is known as the

*' Seward Lode" claim,

A one-third interest in what is known as the

"Seward No. 2 Lode" claim,

A one-third interest in what is known as the

"Elmira Lode" claim,

A one-third interest in what is known as the

** Kensington Lode" claim,

A one-third interest in what is known as the

"Bear Lode" claim,

A one-third interest in what is known as the

"Eureka Lode" claim,

A one-third interest in what is known as the

"Savage Lode" claim,

A one-third interest in what is known as the

"Yellow Jacket" Lode claim, the deeds whereof are

now held in escrow and making all necessary pay-

ments therefor, and to establish a plant for milling

ore consisting of a twenty stamp mill and to provide

tramways and facilities for transporting ore on the

premises, together with necessary tools, implements,

machinery and equipment for working the mines and

operating the mill and tramways, this corporation

do issue its bonds to the amount of two hundred

thousand dollars in denominations of one thousand

dollars each, all dated November 15, 1892, payable

to bearer in gold coin of the United States at the

International Trust Company in Boston, Mass., as

follows, viz. : fifty thousand dollars of said bonds on

November 15, 1895, and a like amount annually, on
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each succeeding fifteenth day of November until the

whole issue is paid, the bonds to be paid to be chosen

by this company in each said year, said bonds to bear

interest until paid at the rate of seven per cent per

annum, as evidenced by coupons thereto annexed pay-

able annually and to provide that upon a default for

six months in the pajonent of either principal or in-

terest of any of the same that then the whole prin-

cipal may be declared due and payable, that said

bonds be signed by the President in the corporate

name attested by the Treasurer, sealed with the cor-

porate seal and properly certified by the Interna-

tional Trust Company, Trustees, or its successor in

the trust, and not to be valid until so certified, that

the form of bonds and coupons with the proper num-

bers and dates of payment of said coupons to be in-

serted as follows, viz.:

United States of America.

Berners Bay Mining and Milling Company.

$1000. Seven per cent. No.

First Mortgage Gold Bond.

Principal and interest payable in gold coin of the

United States.

Interest payable annually November Fifteenth.

For value received the Bemer's Bay Mining and

Milling Company, a corporation duly established un-

der the laws of the state of Maine, hereby acknowl-

edges itself indebted in the sum of
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One Thousand Dollars

to the bearer, which sum it premises to pay as here-

inafter to bearer at the International Trust Company
in the City of Boston, State of Massachusetts, in gold

coin of the United States, with interest thereon until

this bond is paid at the rate of seven per centum per

annum, payable in like gold coin at said International

Trust Company, on the fifteenth day of November in

each year, on presentation and surrender of the

coupons hereto annexed as they respectively become

due.

This is one of a possible issue of two hundred bonds

all of the same tenor and effect, numbered consecu-

tively from one to two hundred, both inclusive, each

for one thousand dollars, amounting in the aggregate

to two hundred thousand dollars. The payment of

all said two hundred bonds as issued together with

the interest thereon is alike secured by the mortgage

of even date herewith made by the said Berner's Bay

Mining and Milling Company upon its mines, mining

property and other property as described in said

mortgage unto the said International Trust Com-

pany and its successors as Trustee.

The principal of the bonds of this issue may, as

provided in said mortgage, be declared due in case

of default for six months in any payment of principal

or interest herein provided. Said Berner's Bay Min-

ing and Milling Company agrees to pay the principal

of the debt secured by said mortgage as follows, to

wit: fifty thousand dollars on the fifteenth day of

Novemljer of each year from 1895 to 1898, both in-
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elusive, and all parties hereto agree that said Ber-

ner's Baj^ Mining and Milling Company shall select

by lot the bonds to be so paid each year as provided

in said mortgage, upon which payment said bonds

and the miniatured coupons thereto annexed shall be

surrendered and canceled.

This bond is not valid unless the certificate in-

dorsed thereon shall have been signed by said trustees

or its successors in such trust.

In witness thereof the Berner's Bay Mining and

Milling Company has caused these presents to be

signed by its President and attested by its Treasurer

and sealed with its corporate seal, and has hereto at-

tached interest coupons with the name of its Treas-

urer engraved thereon and has caused these presents

to he dated the fifteenth day of November in the year

one thousand eight hundred and ninety-two.

BERNER'S BAY MINING AND MILL-

ING COMPANY,
By

,

President.

Attest :

,

Treasurer.

$70. No.

Berner's Bay Mining and Milling Company

will pay to bearer at the International Trust Com-
pany, in Boston, Mass., seventy dollars in gold coin

of the United States on the fifteenth day of Novem-
ber, 189—, unless the bond to which this coupon is

attached shall have been called for payment one or
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more years previously, being one year's interest at

seven per cent on first mortgage bond for one thou-

sand dollars.

Treasurer.

Voted

That to secure the payment of said bonds and

couj^ons, this company do make, execute and deliver

unto the International Trust Company of Boston,

Mass., trustee, a mortgage deed conveying unto said

trustee all the mining claims, properties, millsites,

water rights and privileges and other real estate and

appurtenances thereto and personal property now

owned or which may be hereafter acquired by this

company, including all the rights, claims and prop-

erties above named to be purchased from Willis E.

Nowell as this day already voted and from any other

source whatsoever and all tools, implements and

machinery, equipment, mills, tramways and other

property thereon or therewith connected, that such

mortgage provide for the pajinent of said bonds and

coupons at the times and according to the conditions

thereof; that until six months' continued default in

such payment, or on part thereof, this company shall

be entitled to the exclusive possession of such mort-

gaged property with the right to work and operate

the same, sell the product and receive and use for its

corporate purpose the income thereof ; that upon such

continued default the trustee may, and at a request

of a majority in amount of the mortgage bond hold-

ers and its expenses being secured, shall take pos-

session of such mortgaged projierty and manage and



The Tnternational Trust Company et al. 2-1:79

operate the same and sell and disi^ose of the i^roduct

therefrom, and from the proceeds as far as sufficient

pay all expenses of such proceeding and all bonds

and coupons then due and unpaid, or upon such con-

tinued default such trustee may at its option and

upon request as aforesaid and its expenses being se-

cured, shall foreclose such mortgage by public sale

or apply to any court of competent jurisdiction for

a receiver and sale under order of court or by any

other methods applicable to said property or any of

it, or by any or all said methods concurrently, and

apply the proceeds from such sale or other proceed-

ing to the cost and expenses arising under the trust

and the remainder to the payment of said bonds and

coupons then due and unpaid and render the surplus,

if any, to this company; that the trustee may pur-

chase the mortgaged property at any foreclosure sale

thereof for the benefit of the bondholders and after-

ward form a new corporation to acquire such prop-

erty and issue stock, or stock and bonds thereof, to

such bondholders, pro rata to their several holdings

;

that all said bondholders shall be equally secured by

such mortgage according to the amount of bonds held

by each, and each bondholder shall have the right to

participate in any purchase by the Trustee or any

of the bondholders pro rata to the amount of bonds

held by him ; that the Directors of this company shall

have full power and authority to fix the terms and

contents of such mortgage deed both in form and

substance subject only to those votes of stockholders.
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Voted

That said two hundred bonds issued and secured

as above voted be sold, transferred and delivered to

Thomas S. Nowell of Boston, Mass., in consideration

of his agreement to make all pa^Tnents necessary to

obtain the title to the mining properties above named

of which the deeds are now^ held in escrow and to con-

struct a twenty stamp mill and tramways necessary

for transporting ore on said premises and to equip

the same and furnish the necessar}^ tools and machin-

er}^ to work and operate said mills, mines and tram-

ways.

Voted

That the President and Treasurer respectively

have full power and authority to make, execute and

deliver all papers and instruments necessary to carry

into effect the above votes.

Voted

To adjourn.

A true record.

Attest: WM. M. PAYSON,
Clerk.

The annual return required by Sect. 31 of Chap.

46 of the Revised Statutes was duly filed in the office

of the Secretary of State, for the year 1892.

Attest: WM. M. PAYSON,
Clerk.

Office Berner's Bay M. & M. Co.

Portland, Maine.

Pursuant to the By-Laws the annual meeting of

the Stockholders of this corporation was this day
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held at this office, to wit : the 18th day of September,

1893, being the third Monday of such month, at one

o'clock P. M.

The following stockholders w^ere present in person

or represented:

Thos. S. Nowell, holding 1051 shares

A. C. How^ard, holding 1 share

W. E. Nowell,

C. M. Nowell,

H. C. Nowell,

W. Hackett,

C. Lankin,

A. L. Now^ell,

H. P. Nowell,

holding 4730 shares

holding 101 shares

holding

holding

holding

holding

holding

200 shares

400 shares

100 shares

101 shares

100 shares

Total 6784 shares

being a majority of the whole capital stock.

The President not being present in person, the

Clerk called the meeting to order and w^as duly chosen

chairman thereof, and the following business was

then transacted, viz.

:

Voted

That all present have read or heard read all

previous records of this corporation and of the cor-

porators thereof and tlie same are approved, ratified

and confirmed without further reading.

Voted

To approve and confimi the acts and doings of the

officers and directors of this company in its behalf.

Voted

To waive the report of the Treasurer.
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Voted

To elect officers by ballot.

Thereupon a ballot was had with the result that all

the votes w^ere cast for the following persons for the

following offices respectively and they were declared

duly elected:

President, Thomas S. Nowell.

Treasurer, Albert C. How^ard.

Assistant Clerk, Arthur L. Now^ell.

Directors, Thomas S. Nowell,

Albert C. Howard,

Arthur L. Nowell.

There being no further business before the meeting

the same was duly adjourned.

A true record.

Attest: WM. M. PAYSON,
Clerk.

The annual return required by Sec. 31 of Chap. 46

of the Revised Statutes was dul^y made for the year

1893.

Attest: WM. M. PAYSON,
Clerk.

Directors Meeting.

Office T. S. Nowell.

Boston, ^Fass.

A Directors ]Meeting was this 31st day of January,

1894, held at this office by consent, all directors be-

ing present.

After the meeting had been called to order, Mr.

W. M. Payson presented his resignation as clerk of

the Corporation and the name was duly accepted to
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take effect upon the election and qualification of Ms
successor.

Mr. Charles 0. Barrows of Portland, Maine, was

then dul}^ chosen clerk of the corporation and the

meeting adjourned.

A true record.

Attest: WM. M. PAYSON.
Clerk.

Portland. Feb. 16, 1894.

I have this day filed in the Cumberland registrj'

of deeds a certificate giving the full name and resi-

dence of the Clerk of this Corporation and the loca-

tion of its Clerks office.

Attest: ARTHUR L. NOWELL,
Assistant Clerk.

State of Maine.

Cumberland,—ss.

Feb. 6, 1894.

Personally appeared Charles 0. Barrows and made

oath that he would faithfully perform the duties of

clerk of the Bcrner's Bay Mining and ]\Iilling Com-

pany.

Before me.
W. M. PAYSON,
Justice of the Peace.

Notice of Special Meeting of Stockholders, 1894.-

Office Beruer's Ba}^ Mining & Milling Company.

30 Exchange Street.

Portland, Maine.

To the stockholders of the Berner's Bay Alining and

Milling Company:
A special meeting of the stockholders of said eor-

i;oratioii is hcreb}' called to be held at its said office
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in said Portland, on Tuesday, June 12, 1894, at one

o'clock in the afternoon, for the purpose of voting to

increase the number of the board of Directors from

three to seven, and to give proper notice of such in-

crease and elect four new Directors to fill the Board

as thus increased and take and authorize all neces-

sary proceedings therefor and do any other business

which may come before such meeting.

(Signed) THOMAS S. NOWELL,
President.

A true copy of the original.

Attest: A. L. NOWELL, (Sd)

Assistant Clerk.

A copy of the notice above recorded was by me
sent to all stockholders seven days before the meet-

ing.

Attest

:

ARTHUR L. NOWELL,
Ass 't Clerk.

Special Meeting of Stockholders, 1894.

Berner's Bay Mining and Milling Co.

30 Exchange St., Portland, Maine.

Pursuant to the call and notice recorded on the

preceding page hereof, a special meeting of the stock-

holders of this corporation was this 12th day of June,

1894, at one o'clock in the afternoon, held at this

office.

The following stockholders were present in person

or by attorney duly authorized:

Harrison P. Nowell, holding 100 shares

F. E. Taylor, holding 10 shares

H. P. Lampkin, holding , 10 shares



The International Trust Company et al. 2485

J. W. Howard, holding 25 shares

Wm. Endicott, Jr., holding 100 shares

R. F. Miller, holding 25 shares

J. F. Pliimer, Jr., holding 5 shares

S. P. Sprague, holding 100 shares

A. C. Howard, holding 1 share

J. P. Plummer, holding 54 shares

M. P. Tappin, holding 152 shares

C. D. Sabin, holding 50 shares

F. S. Landon, holding 50 shares

P. A. Stuart, Sr., holding 55 shares

D. P. Snow, holding 75 shares

W. H. Learnard, holding 100 shares

Wm. H. Hamilton, holding 25 shares

F. L. Slade, holding 25 shares

Geo. Talcott, holding 5 shares

Augustus White, holding 28 shares

H. M. Sanders, holding 25 shares

Willis F. Nowell, holding 2719 shares

Geo. M. Nowell, holding 101 shares

Arthur L. Nowell, holding 101 shares

Harrison P. Nowell, holding 100 shares

Thos. S. Nowell, holding 2158 shares

Lucy M. Learnard, holding 10 shares

Geo. C. Dewitt, holding 25 shares

Chas. W. Dayton, holding 125 shares

Henry Endicott, holding 141 shares

T. McLaughlin, holding 13 shares

M. Dean, holding 13 shares

F. B. Allen, holding 16 shares

I. P. Rosenfeldt, holding 20 shares

Wallace Hackett, holding 400 shares

Total 6952 slifares
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—being a majority of the whole stock of the corpora-

tion.

The president not being present in person, Mr.

Harrison P. Nowell called the meeting to order and

was dul}" chosen chairman thereof.

The call for the meeting was then read and after

due consideration of the matters therein named, it

was duly

Voted

That the stockholders of this Berner's Bay Mining

and Milling Company have found the number of its

Directors inconvenient for the transaction of its busi-

ness and that therefor its Board of Directors be and

hereby is increased from three to seven.

Voted

Tlie clerk is hereby instructed to give proper no-

tice of the above change in the nmnber of directors

to the Secretary of State according to law.

Voted

To proceed to elect by ballot the four additional

directors above mentioned.

Thereupon a ballot was had for four Directors

with the result that all the votes were cast for the

following persons and they were declared duly elec-

ted, viz.

:

Aaron Hobart,

Henry Endicott,

John F. Plununer,

Samuel W. Fairchild.

There being no further business before the meet-

ing it was voted to adjourn without day.
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A true record

Attest : CLARKES 0. BARROWS,
Clerk.

Copy of Notice to Secretary of State.

Sent June 13, 1894.

To Hon. Nicholas Fessenden, Secretary of State, Au-

gusta, Maine.

Sir : Notice is hereby given that the stockholders

of the Berners Bay Mining and Milling Company, at

a meeting thereof dul}^ called and held at the office of

the corporation in Portland, Maine, on Tuesday,

June 12, 1894, a majority being present, unanimously

voted that the number of the directors of said cor-

poration was inconvenient for the transaction of its

business and that such number be increased from

three to seven.

Very Respectfully,

(Sd) C. 0. BARROWS,
Clerk.

Annual Meeting of Stockholders, 1895.

Office Berner's Bay Mining & Milling Company.

Portland, Maine, Sept. 16, 1895.

Pursuant to the By-Laws, the annual meeting of

stockholders was this day held at this office at one

o'clock in the afternoon.

The following stockholders were present in person

or by attorney duly authorized, viz.:

Thomas S. Nowell, holding 4484 shares

Willis E. Nowell, holding 475 shares

A. L. Nowell, holding 96 shares
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John F. Plummer, holding 54 shares

D. F. Snow, holding 90 shares

John F. Plummer, Jr., holding 5 shares

S. W. Fairchild, holding 253 shares

Aaron Hobart, holding 317 shares

Guy Lamkin, holding 100 shares

A. C. Howard, holding 1 share

Wallace Hackett, holding 400 shares

Henry Endicott, holding 125 shares

Wm. Endicott, Jr., holding 225 shares

Harriet C. Nowell, holding 200 shares

F. C. Roberts, holding 10 shares

Total 6835 shares

—being a majority of the whole stock of the corpor-

ation.

The president not being present in person, the

meeting was called to order by Mr. Wm. M. Payson,

his attorney, who was chosen chairman thereof.

The previous records were then considered and ap-

proved as the same appear, and it was voted to pro-

ceed to the election of officers by ballot.

Thereupon a ballot was had with the result that

all the votes were cast for the following persons for
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the following offices respectively and they were de-

clared duly elected, as follows, to wit

:

Directors: Thomas S. Nowell,

Aaron Hobart (dead)

Henry Endicott

Wallace Hackett

John F. Plummer

Samuel W. Fairchild

Albert C. Howard

President, Thomas S. Nowell

Treasurer, Albert C. Howard

Assistant Treasurer, Arthur L. Nowell

Clerk, Charles 0. Barrows

Assistant Clerk, Arthur L. Nowell

There being no further business the meeting ad-

journed.

A true record

Attest: C. 0. BARROWS,
Clerk.

State of Maine.

Cumberland,—ss.

Sept. 16, 1895

Personally appeared Charles 0. Barrows and made

oath that he would faithfully perform the duties of

Clerk of the Berner's Bay Mining and Milling Com-

pany.

Before me
WM. M. PAYSON,

Justice of the peace.
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State of Maine

Cumberland,—ss.

June 24, 1895.

Personally appeared Arthur L. Nowell before the

meeting next herein recorded and made oath that he

would faithfully perform the duties of assistant

Clerk of Berner's Bay Mining and Milling Company.

Before me
WM. M. PAYSON,
Justice of the peace.

Copy of Call for Special Meeting, 1896

Office Berner's Bay Mining & Milling Company.

Portland, Maine. June 12, 1896.

To the stockholders of the Berner's Bay Mining and

Milling Company.

A special meeting of the stockholders of said cor-

poration is hereby called to be held at its office No. 30

Exchange Street, Portland, Maine, on Wednesday,

June 24, 1896, at twelve o'clock, noon, for the pur-

poses viz.:

I.

To hear and approve the records of the doings of

the stockholders and officers.

II.

To see if the stockholders will vote to increase the

capital stock of the corporation to $2,000,000 and

make a portion of the increase stock a deferred stock

and fix all the terms and conditions of the same and

the certificates thereof and to determine the puiijose

for which increased stock shall be issued and used.
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in.

To see if the stockholders will vote to purchase

certain mines, mining claims and properties in Alas-

ka known as "Northern Light," "Northern Light No.

1," "Northern Light No. 2," "Johnson," "Ports-

mouth," "Seward Extension," "Colmnbia East Ex-

tension," "Bear Extension," "Savage Extension,"

"Lucky Boy," "Columbia west Extension," "Sel-

kirk," "Rustler," "Alaska Maid," "Acrepolis,"

"Northern Star," and any other desirable proper-

ties, and provide for any proper machinery, building

and equipment for working and operating such mines

and properties and ores and products therefrom, and

to fix the terms of payment, by an issue of said in-

creased stock or otherwise.

IV.

To see what action the stockholders will take con-

cerning the first mortgage bonds now outstanding

and the payment thereof.

V.

To see if the stockholders will authorize a new

issue of $500,000 of corporate bonds to be used for

retiring the $200,000 of mortgage bonds now out-

standing, the liquidation of the floating indebtedness

and development and prosecution of the business of

the corporation as required, said new issue to be se-

cured by a trust mortgage of all the mines, mining

claims and properties, including those mentioned in

Art. Ill, mills, mill sites, water rights, real estate,

machinery and equipment of this corporation in
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Alaska, and fix all the terms and conditions of said

bonds and mortgages.

VI.

To do anj^ other business which may come before

said meeting concerning the matters above men-

tioned, or otherwise, and take and authorize all

proper action regarding the same.

(Sd.) THOMAS S. NOWELL,
President.

(Sd.) AARON HOBART,
(Sd.) SAMUEL W. FAIROHILDS,

(Sd.) HENRY ENDICOTT,

(Sd.) WALLACE HACKETT,
(Sd.) JOHN F. PLUMMER,
(Sd.) ALBERT C. HOWARD,
(Sd.) THOMAS S. NOWELL,

Directors.

The above is a true copy of the original call,

Attest: (Sd.) ARTHUR L. NOWELL,
Assistant Clerk.

Portland, Maine. June 24, 1896.

I, Arthur L. Nowell, Assistant Clerk of the Ber-

ner's Bay Mining and Milling Company, do hereby

certify that I sent to all stockholders of said corpora-

tion, an attested copy of the call for the special meet-

ing of this day as recorded on the last three pages

hereof, at least seven days previous to the said meet-

ing.

Attest : ARTHUR L. NOWELL,
Assistant Clerk.
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Special Meeting of Stockholders, 1896.

Office Berner's Bay Mining & Milling Co.,

30 Exchange St., Portland, Me.

Pursuant to the foregoing call and notice to all

stockholders as hereinbefore recorded, a special

meeting of the stockholders of said corporation was

held at this office this twenty-fourth day of June,

1896, at twelve o'clock, noon.

The following stockholders were present in person

and hy dul}^ authorized attorney, viz. :

Thos. S. Nowell, holding 4496 shares

Willis F. Nowell, holding 457 shares

A. L. Nowell, holding 96 shares

Kate P. Nowell, holding 100 shares

Harriet C. Nowell, holding 200 shares

Geo. M. Nowell, holding 201 shares

Chas. W. Dayton, holding 125 shares

Ogden Backus, holding 5 shares

H. O. Annour, holding 56 shares

Thos. McLaughlin, holding 13 shares

C. 0. Biglow, holding 28 shares

John P. Plummer, holding 56 shares

Franklin A. Plummer, holding 1032 shares

John F. Plummer, Jr., holding 5 shares

S. W. Fairchild, holding 259 shares

D. F. Snow, holding 90 shares

Harrison P. Nowell, holding 100 shares

Wallace Hackett, holding 400 shares

F. F. Taylor, holding 10 shares

H. B. Lamkin, holding 10 shares

Henry Endicott, holding 133 shares
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Aaron Hobart, holding 325 shares

Lucy M. Leanard, holding 10 shares

Guy Lamkin, holding 100 shares

Estate of W. H. Leanard, holding 100 shares

Wm. Endieott, Jr., holding 233 shares

Jennie M. Howard, holding 25 shares

A. C. Howard, holding 1 share

Total 8556 shares

—being a large majority of the whole capital stock.

The President not being present in person, Mr.

Wm. M. Payson called the meeting to order, being

his duly authorized attorney, and was duly chosen

chairman thereof.

The records of the doings of the stockholders, di-

rectors and officers since the corporation Avas organ-

ized were then considered and it was duly voted

That all stockholders present have read or heard

read all previous records of the stockholders, direc-

tors and officers of this corporation and that the same

are approved without further reading except the

record of the director's meeting of May 25, 1896. It

was then unanimously voted

That the stockholders of this Berners Bay Alin-

ing & Milling Company have found that the amount

of its capital stock is insufficient for the purpose for

which such corporation was organized and that

therefore the capital stock of said corporation be and

hereby is increased in the sum of fifteen hundred

thousand dollars, divided into fifteen thousand shares

of the par value of hundred dollars each, making the

capital stock of the said corporation two million five

hundred thousand dollars.
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Voted.

That the clerk or assistant clerk is instructed to

give due notice of said increase of capital stock to

the Secretary of State according to law.

Voted.

That the President and Treasurer are instructed

to call in all outstanding certificates of stock and is-

sue new certificates with proper changes in place

thereof.

Mr. A. L. Nowell then presented a written commu-

nication from Mr. Thos. S. Nowell, of which the fol-

lowing is a copy, viz.

:

''To the Berner's Bay Mining & Milling Company,

30 Exchange St., Portland, Maine.

Gentlemen: I hereby offer, in behalf of myself

and Willis E. Nowell, to sell and convey, or cauF-e to

be conveyed, to your said corporation the last twelve

mines, mining claims and properties named in Kvi.

Ill of the call for the especial meeting of June 24,

1896, for the fifteen thousand shares of new stock of

said corporation of the par value of one hundred

dollars each (if the same shall be authorized by said

meeting) as full paid stock, and that the said Willis

E. Nowell will enter into an agreement with said

corporation and place in trust ten thousand (10,000)

shares of said increased stock as securit}^ for its per-

formance, the right to vote stock being retained by

him, that such ten thousand shares of increased s,tock

shall not be entitled to nor receive any dividends

from any net earnings of the company until such

time as the present one million dollars of capital
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stock shall have received one million dollars in F,uch

dividends, being the amount of such stock at its par

value. It being also agreed that until the time last

mentioned, dividends shall be paid on the other $500-,

000 of said increased stock, so far as the same shall

be meanwhile outstanding and not held as treasury-

stock, as and whenever dividends shall be paid on

said one million dollars of original stock.

Dated at Boston, Mass., June 22, 1896.

Very Resply.,

(Sd) THOMAS S. NOWELL."
Thereupon after due consideration it was unani-

mously

Voted.

That the above offer of Mr. Thos. S. Nowell on his

own behalf and that of Willis E. Nowell to sell this

company the last twelve-named mining properties in

Art. Ill of the call for this meeting, is hereby ac-

cepted on the terms and conditions proposed in his

said written communication ; that the President and

Treasurer are instructed to issue $500,000 of said in-

creased stock to said Thos. S. Nowell or such persons

as he may designate, and the other ten thousand

shares of said increased stock to said Willis E. Now-

ell in one certificate, to be by him assigned to George

M. Nowell, Trustee, and on which the following

statement shall be indorsed, viz.

:

''The ten thousand shares of stock within named

are not entitled to dividends from the net earnings

until dividends are paid on the other stock of said

corporation as set forth in a tinist agreement between
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the within-named corporation and said Willis E.

Nowell and George M. Nowell, as trustee, dated

, 1896, and referred to as part hereof. '

'

Voted.

That a trust agreement be executed by the Treas-

urer in the name and behalf of this corporation, be-

tween it and Willis E. Nowell and George M. Nowell,

dated , 1896, reciting that the said ten thou-

sand shares of increased stock have been to said

Willis E. Nowell on the understanding and agree-

ment that no dividends from net earnings shall be

paid on such shares until the time named in his said

offer by said Thos. S. Nowell above recorded and as-

signing said ten thousand shares to said George M.

Nowell, as trustee, to hold in trust to secure the j)er-

formance of such agreement until dividends shall

have been paid on the other stock of this corporation

as aforesaid or its assets shall be sold and disposed

of for winding up its business on the happening of

either of which events said stock shall be transferred

back to said Willis E. Nowell, and containing an ir-

revocable power of attorne}^ to said Willis E. Nowell,

his executors and administrators, to vote such stock

during the existence of such trust and providing for

the appointment of a new trustee in case of the death

resignation or inability to act of said Geo. M. Nowell

as trustee.

Report was then made b}^ Mr. A. L. Nowell, in be-

half of the Treasurer showing that a considerable

amount of floating debt existed against the corpora-

tion ; that the first installment of $50,000 of the first
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mortgage bonds of 1892, matured Nov. 15, 1895,

and remained unpaid ; that tlie product of the mines

had not been sufficient to pay said debts and bonds

in addition to the other corporate expenses, and that

a further supply of capital could be advantageously

employed in increasing the mining and milling plant

and other corporate purposes, and further reported

that a large majority of the bondholders had ex-

pressed their willingness to exchange their bonds of

Nov. 15, 1892, for bonds of a new issue of $500,000,

secured by a trust mortgage on all the mines and

properties of the corporation in Alaska.

After due consideration of the above report and

affairs of the corporation it was unanimously voted

That, whereas this corporation heretofore issued

$200,000 of its corporate bonds dated Nov. 15, 1892,

maturing at the rate of $50,000 in each year from

3 895 to 1898, both inclusive, secured by a trust mort-

gage of even date with said bonds upon its mines and

properties in Alaska Territory to the International

Trust Company of Boston, Mass., Trustee, all which

bonds, together with a portion of the interest thereon

are now outstanding obligations against this com-

pany.

And whereas the great majority of the holders of

said bonds have expressed a willingness to extend

the time for the pajTiient of the loan thereby repre-

sented to exchange their said bonds for an equal

amount of new bonds of this company for an issue

of $500,000 secured by a new trust mortgage on his

company's properties in Alaska.
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Now, therefore, resolved that for the purpose of

retiring said $200,000 of bonds of Nov. 15, 1892, and

refunding the debt thereby represented and provid-

ing means for the payment of the unpaid interest

thereon, the liquidation of the floating debt of the

corporation, increasing its minium: and milliner plant,

prosecuting its business and other corporate pur-

poses, this corporation shall issue its bonds to the

amount of five hundred thousand dollars in denom-

inations of one thousand dollars each, all dated Juh"

1, 1896, and paj^able to bearer in gold coin of the

United States at the office of the International Trust

Company, in Boston, Mass., on July 1, 1914, unless

before then paid under an agreement, to be therein

contained for the payment of not less than thirty-

five of said bonds on July first of each year from

1901 to 1913, both inclusive, so long as sufficient

bonds remain outstanding for such purpose, or un-

der the right of the corporation to be therein reserved

to pay any of said issue on the first day of July, 1901,

or on any first day of January or July thereafter,

in addition to the thirty-five bonds to be paid as

aforesaid, all bonds paid less than the whole number

then outstanding to be selected by lot as provided in

the mortgage securing the same; that said bonds

shall bear interest until paid at the rate of per cen-

tum per annum, payable semi-annually according to

coupons thereto annexed, that the principle of said

bonds ma}^ be declared due in case of twelve months

default in any payment of principal or interest

therein required, that said bonds be signed by the
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President and attested by the Treasurer, sealed by

the corporate seal, and properly certified by the In-

ternational Trust Company, Trustee, and not to be

valid until so certified, and that such bonds and cou-

pons and trustee's certificates be in form and sub-

stance as follows.

United States of i.\merica.

Berner's Bay Mining and Milling Company.

$1000. Seven per cent. No.

First Mortgage Gold Bond.

Principal and Interest Payable in Gold Coin of the

United States.

Interest Payable Semi-annually, in January and

July.

For value received the Berner's Bay Mining and

Milling Company, a corporation, duly established un-

der the laws of the State of Maine, hereby acknowl-

edges itself indebted in the sum of one thousand dol-

lars to the bearer, which sum it promises to pay to

the bearer on the first da}^ of July, in the year 1914,

unless before then paid as hereinafter provided, at

the office of the International Trust Company, in the

city of Boston, State of Massachusetts, in gold coin

of the United States, with interest thereon until this

bond i« paid at the rate of seven per centum per an-

nimi, payable in like gold coin at the office of said

International Trust Company on the first days of

January and July in each year on presentation and

surrender of the coupon hereto annexed as they re-

spectively become due.
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This is one of a possible issue of five hundred

bonds, all of the same tenor and effect numbered

from one to five hundred, both inclusive, each for

one thousand dollars and amoimting in the aggregate

to five hundred thousand dollars.

The payment of all five hundred bonds as issued,

together with the interest thereon, is alike secured

by the trust mortgage of even date herewith, made

by the said Berner's Bay Mining and Milling Com-

pany upon its mines and mining property therein

described unto said International Trust Company

and its successors, Trustee.

The principal of the bonds of this issue may, as

l^rovided in said mortgage, be declared due in case

of default for twelve months in any payment of prin-

cipal or interest therein required.

Said Berner's Bay Mining and Milling Company

agrees that so long as sufficient bonds shall be out-

standing at such time, it will, on the first day of July

each year, from 1901 to 1913, both inclusive, pay not

less than thirty-five of said bonds, and will, on the

first day of January, 1914, pay the remaining forty-

five of said bonds, but nevertheless expressly reserves

the right at its option, to pay on said first day of

July, 1901, or on any first day of Januar}^ or firs,t

day of July thereafter, all of the said issue of bonds

then outstanding, or any number thereof, in addition

to the thirty-five bonds, to be paid as aforesaid, all

bonds to be so paid if less than the wliole amount

then outstanding, to be selected by lot as i^rovided

in said mortgage.
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All bonds, whenever paid, shall be surrendered and

canceled, together with the unmatured coupons there-

to annexed.

This bond is not valid until the certificate indorsed

hereon is signed by said trustee or its successors in

the trust.

In witness whereof said Berner's Bay Mining and

Milling Compan}^ has caused these presents to be

signed by its President and attested by its Treasurer

and sealed with its corporate seal and has hereunto

attached its interest coujDons with the name of its

Treasurer engraved thereon and has caused these

presents to be dated the first day of July in the year

one thousand eight hundred and ninety-six.

BERNER'S BAY MININGANDMILLING
COMPANY.

Attest

:

,

President.

Treasurer.

$35. No.

Berner's Bay Mining and Milling Company will

pay to bearer at the International Trust Company,

Boston, Mass., thirty-five dollars in gold coin of the

United States on the first day of—on surrender of

this coupon, being six months' interest on its first

mortgage bond for one thousand dollars, unless said

bond is sooner redeemed as provided therein.

Bond No. .

Treasurer.



The International Trust Company et al. 2503

Trustee's Certificate.

It is hereby certified that the within bond is one of

the series of bonds specified in the trust mortgage

within named as thereby secured.

INTEENATIONAL TRUST COMPANY,
Trustee.

By
,

Secretary.

Mr. A. L. Nowell then presented a trust mortgage

deed from this company to the International Trust

Company of Boston, Mass., dated July 1, 1896, con-

taining a copy of the five hundred bonds and cou-

pons attached, of that date, this day authorized and

to be secured by said trust mortgage, said mortgage

deed first reciting, in substance, that the stockhold-

ers this day voted to authorize the issue of said five

hundred bonds for the purpose of retiring the two

hiindred thousand dollars of bonds of this company,

dated Nov. 15, 1892, and interest coupons thereon,

of providing means for the liquidation of the unpaid

interest and floating debt of this company, increas-

ing its mining and milling jjlant, prosecuting its

business and other corporate jDurposes, and also that

said stockholders in like manner authorized the exe-

cution of a trust mortgage to said International

Trust Company on the mines, mining claims and

other properties of this company in Alaska for the

purpose of securing the paymicnc of said $500,000 of

l)onds of July 1, 1896, and then conveying unto said

trust company and its successors in trust to secure the

paymentof said $500,000 of bonds and interest, all the
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mines, mining claims and properties, mill sites, water

rights and other real estate and interests therein and

appurtenances thereto and mills, buildings, rail-

roads, tramways,^ machinery and equipment thereon

now owned or hereafter acquired by this company

in Alaska Territorj^, subject only to said mortgage

of Nov. 15, 1892, given to secure the payment of the

$200,000 of bonds of that date, which are to be ex-

changed for bonds of the issue of July 1, 1896, as

aforesaid, and including the mines and properties

to be purchased from Thos. S. Nowell as this day

already voted; said mortgage further providing,

among other things, that until twelve months con-

tinuous default after demand in same payment of

principal or interest or other breach of its condi-

tions, the mortgagor shall be entitled to the exclu-

sive possession of the mortgaged property, with the

right to work the same and receive all products there-

from; that upon and after twelve months' contin-

uous default after demand, the trustee may, and

upon request of a majority of the bondholders and

upon receiving satisfactory indemnity for its ex-

penses, shall take possession and operate the mort-

gaged property, or foreclose the mortgage for the

payment of expenses and equal benefit of the bond-

holders, either by public sale, or sale under order of

court, or by any other lawful method; that upon

such default after demand the principal of all bonds

then outstanding shall become due and payable at

the option of the trustee and upon written notice

to the mortgagor, i^jrovided that a majority of the
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bondholders may instruct the trustee to declare the

said principal due or to waive any default, that the

trustee may purchase the mortgaged property for

(:he benefit of the bondholders at any foreclosure

sale ; that the mortgagor shall select by lot the thirty-

five bonds to be paid each year on and after 1901,

and any other bonds, to be paid at its option, and

give or publish six weeks' notice thereof, and that

all bonds of said issue be equally secured.

Thereupon, after due consideration of said mort-

gage trust deed, and all its parts, it was unanimously

voted

That said mortgage trust deed to the International

Trust Company as trustee, with all the terms and

considerations thereof, is hereby approved, ratified

and confirmed in form and substance as drawn and

presented to this meeting and ordered to be executed

in the name and behalf of this corporation by its

President and Treasurer as of July 1, 1896, and

sealed by its treasurer with its corporate seal and

acknowledged and delivered to said International*

Trust Company for the use and purposes therein set

forth.

There being no further business, the meeting ad-

journed.

A true record.

Attest: C. O. BARROWS,
Clerk.
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Office Berners Bay Mining & Milling Co.

Portland, Me., 3d Monday, Sept., 1895.

The annual meeting of stockholders for the year

1896 was not held.

Attest: WM. M. PAYSON,
Deputy Clerk.

Office Berner's Bay Mining & Milling Company.

30 Exchange Street, Portland, Maine.

March 22, 1897.

To the Stockholders of the Berner's Bay Mining &

Milling Company:

A special meeting of the stockholders of said cor-

poration is hereby called, to be held at its office. No.

30 Exchange Street, Portland, Maine, on Tuesday,

March 30, 1897, at one o'clock in the afternoon, for

the following purposes, viz.:

1.

To see if the stockholders will vote to sell and

transfer all or any part of the real and persional

property and assets of said corporation, pay its

debts and distribute the surplus pro rata among its

stockholders and wind up the corporation and for

such purjwse to authorize it^ president to sell and

dispose of said property and assets, in whole or in

part, and make or cause to be made proper convey-

ance and delivery thereof on such terms and for such

price and considerations as he shall deem for the

best interests of the cori^oration and its stockhold-

ers.
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2.

To see if the stockholders will vote that upon the

sale of the corporate assets., payment of its debts and

distribution of its surplus, the corporation be dis-

solved according to law, and to do and authorize at

such meeting and all lawful adjournments thereof,

all acts and proceedings or proper for such purpose

and for all other purposes herein named, and to do

any other business which may come before said meet-

ing and any adjournments thereof.

THOMAS S. NOWELL,
President.

The above is a true copy of the original call.

Attest: A. L. NOWELL,
Assistant Clerk.

Portland, Maine, March 30, 1897.

I, Arthur L. Nowell, assistant clerk of the Bern-

er's Bay Mining and Milling Company, hereby cer-

tify that I sent to all of the stockliolders of said cor-

poration an attested copy of the call for a special

meeting of the stockholders aforesaid recorded on

the last preceding page of these records, at least

seven daj^s before the time of holding said meeting.

Attest: ARTHUR L. NOWELL,
Assistant Clerk.

Special Meeting of Stockholders—1897.

Office Berner's Bay Mining & Milling Co.,

30 Exchange St., Portland, Me.

Pursuant to the call and notice last recorded, a

special meeting of the stockholders of this Berner's
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Bay Mining and Milling Company was held at this

office this thirtieth day of March, 1897, at one o 'clock

in the afternoon.

The following stockholders were j)resent in person

or by attorney duly authorized to vote their stock

as follows and according to the number of shares set

against their respective names, viz.:

Thos. S. Nowell 1156 s,hares

Susan F. Sawyer 250 shares

J. W. Howard 25 shares

A. C. Howard 1 shares

C. O. Biglow 95 shares

M. Dean 13 shares

H. Endicott 300 shares

W. Endicott, Jr 573 shares

W. F. Everett 50 shares

M. C. Foster 25 shares

Wallace Hackett 600 shares

I. M. Hartley 5 shares

A. Hobart 431 shares

H. P. Lamkin 122 shares

F. G. Landon 100 shares

L. M. Leanard 26 shares

Estate W. H. Leanard Ill shares

Thos. McLaughlin 13 shares

A. L. Nowell 96 shares

H. C. Nowell 300 shares

H. P. Nowell 100 shares

K. R. Nowell 100 shares

W. E. Nowell 17164 shares.

P. Paulding 12 shares
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F. A. Plummer 1022 shares

J. F. Plummer 56 shares

J. F. Plummer, Jr 10 scares

J. S. Rand 10 shares

F. C. Roberts 10 shares

C. B. Sabin 75 shares

H. M. Sanders 25 shares

D. E. Snow 90 shares

Est. S. S. Sprague 150 shares

Thomas Stokes 200 shares

F. E. Taylor.
.

, 261/2 shares

D. L. Webster 100 shares

Total 23443 shares

The clerk being necessarily absent and also the As-

sistant Clerk, Mr. Wm. M. Payson was chosen tem-

porary clerk under the provisions of the By-Laws.

Mr. Thos. S. Nowell called the meeting to order

and presided.

The call and notice of the meeting was read and

matters therein set forth considered and it was then

unanimously

Voted

That it is the purpose of this the Bemer's Bay

Mining and Milling Company and its stockholders to

sell and dispose of all its real and personal property,

rights and assets, pay its debts, distribute the sur-

plus pro rate among its stockholders and wind up the

affairs of and dissolve the corporation, and that for

such purpose Thomas S. Nowell, President of said

corporation, is hereby given full power and author-

itv, wholly in his discretion and as he shall deem for
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the best interests of said corporation and its stock-

holders, in its and their behalf, to sell or contract for

the sale of, all, or any part of the propert.y and as-

sets of said corporation, legal and equitable and how-

ever or by whomsoever held, consisting of its mines,

mining claims and properties, and all rights and prop-

erty therein and thereto appertaining, mill sites, wa-

ter rights and privileges, mills and machinery, rail-

roads, tramways, engines aqueducts, flumes, sluices

tools, appliances supplies plant and equipment and all

its other real and personal property and assets of

every description in the territory of Alaska and the

said Thomas S. Nowell is hereby given full powerand

authority in behalf of this corporation and in his dis-

cretion as aforesaid, to fix all the terms and condi-

tions of such sale and contracts of sale, including the

price and considerations to be paid for such property

and assets or parts thereof and the manner and time

or times of pa^anent for the same and the manner of

transfer and delivery of such property and assets to

the purchasers, and to make, execute, sign the cor-

l^orate name and affix the corporate seal to, and a^^-

knowledge and deliver, in escrow or otherwise, any

and all necessary or proper contracts, agreements,

deeds, conveyances, transfers, and written instru-

ments of all kinds for or relating to the sale and con-

veyance of said property and assets, and to receive

in behalf of this corporation from said purchasers

all agreements and written instnunents and papers

and money and considerations to be paid for such

property and assets or parts thereof, and to make

delivery of such property and assets and the posses-
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sion of said real estate to such purchasers pursuant

to such sales and contracts of sale and to arrange the

time or times and the manner of the payment, in

whole or in parts thereof, by this corporation or by

any purchasers aforesaid, of the outstanding bonds

secured by mortgage trust deed to the International

Trust Company of Boston, Mass., and generally and

specificall}^ to do and perform all things relating to

the sale and conveyance of the said property and

assets, the receipt of the consideration therefor and

other matters above set forth, hereby granting unto

and resting in said Thomas S. Nowell all the power

and authority that this corporation has in the prem-

ises; and Wm. M. Payson, Clerk of this meeting, is

hereby authorized and directed to make and deliver

unto said Thomas S. Nowell an attested copy of this

stockholders vote and such copy shall be full and

sufficient evidence to all persons interested of the

authority of said Thomas S. Nowell to do and per-

ioTm all things hereinbefore set foi'th.

It was then voted

That this meeting adjourn to Monday, May 10,

1897, at one o'clock in the afternoon, for any further

consideration and action on the matter set forth in

the call.

A true record.

Attest: WM. M. PAYSON,
Temporary Clerk and Clerk of the meeting.
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State of Massachusetts,

Suffolk,—ss.

April 3rcl, 1897.

Personalh^ appeared Wm. M. Payson and made

oath that the foregoing record on pages 77 to 82, both

inclusive, by him made as temporary clerk of the

special meeting of the stockholders of the Berner's

Bay Mining & Milling Company is true and that at

such meeting the votes were duly adopted and other

proceedings had as hereinbefore recorded.

Before me
FRED C. CHAMBERLIN,

Notary Public.

State of Maine,

Countv of Cumberland,—ss.

May 10, 1897.

Personally appeared Wm. M. Payson and made

oath that he would faithfully perforai the duties of

Clerk pro Tempore of the adjourned special meeting

this day to be held of the Bemers Bay Mining and

Milling Company and adjournment thereof.

C. O. BARROWS,
Justice of the peace.

Adjourned Meeting of Stockholders, 1897.

Office Berner's Bay Mining & ^lilling Co.,

30 Exchange St., Portland, Maine.

Pursuant to the adjourmnent of March 30, 1897,

last herein recorded, the adjourned meeting of stock-

holders of said corporation was this tenth day of

May, 1897, held at this office, at one o'clock in the

afternoon.
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The same stockholders were present in person or

by proxy or attorney as were present at said meeting

of March 30, 1897, and it was voted

That this meeting adjourn to meet at this office on

Tuesday, June 1, 1897, at one o'clock P. M.

No other business was transacted.

A true record.

Attest: WM. M. PAYSON,
Clerk pro tempore of said meeting.

Adjourned Meeting of Stockholders, 1897.

Office Berners Bay Mining & Milling Co.,

30 Exchange St., Portland, Maine.

Pursuant to the adjournment last recorded, the ad-

journed special meeting of stockholders of said cor-

poration was held at this office this first day of June,

1897, at one o 'clock in the afternoon.

The same stockholders were present in person and

b,y duly authorized attorney as were present at the

m^eeting of March 30, 1897 and it was voted

That this meeting adjourn to meet at this office

on Saturday, July 3rd, 1897, at twelve o'clock noon.

No other business was transacted.

A true record.

Attest: WM. M. PAYSON,
Clerk Pro Tem. of said meeting.

Adjourned Meeting of Stockholders, 1897.

Office Berners Bay Mining & Milling Co.,

30 Exchange St., Portland, Me.

Pursuant to the adjournment of June 1, 1897, last

herein recorded, the adjourned special meeting of
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stockholders of said corporation was held at this

office, this third day of July, 1897, at twelve o'clock

noon.

The same stockholders were present in person and

b}^ attorney duly authorized as were present at said

adjourned meeting held June 1, 1897 and it was duly

voted

That tliis meeting adjourn to meet again at this

office on Saturday, the fourth day of September,

1897, at twelve o'clock in the afternoon.

No other business was transacted.

A true record.

Attest: ARTHUR L. NOWELL,
Ass't Clerk.

Adjourned Meeting of Stockholders, 1897.

Office Berners Bay Mining & Milling Co.,

30 Exchange St., Portland, Me.

Pursuant to the adjournment of July 3d, 1897, last

recorded, the adjourned special meeting of stockhold-

ers of said corporation, was held at this office, this

fourth day of September, 1897, at twelve o'clock,

noon.

The same stockholders w^ere present in person and

l)y attorney duly authorized as were present at said

adjourned meeting of July 3, 1897, and it was duly

voted

That this meeting adjourn to meet again at this

office on Monday, So])tcmber 20, 1897, at one o'clock

in the afternoon.
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No other business was transacted.

A true record.

Attest: WM. PAYSON,
Clerk Pro tern.

Adjourned Meeting of Stockholders, 1897.

Office Berners Bay Mining <fe Milling Co.,

30 Exchange St., Portland, Me.

Pursuant to the adjournment of Sept, 3, 1897,

herein last recorded, the adjourned special meeting of

the stockholders of this corporation was duly held at

this office, this twentieth day of September, 1897, at

one o'clock in the afternoon.

The same stockholders w^ere present in person or

by duly authorized attorneys as were present at the

meeting of March 30, 1897, hereinbefore recorded.

The clerk and Assistant Clerk were both neces-

sarily absent and Mr. Edward P. Payson was duly

chosen Clerk Pro Tern of the meeting and was duly

sworn as follows:

State of Maine,

County of Cumberland,—ss.

Sept. 20, 1897.

Personally appeared Edward P. Payson and made
cath that he Avould faithfully perform the duties of

Clerk Pro Tem. of the special adjourned meeting of

stockholders of the Berners Bay Mining and Milling

Company being held this day.

Before me,

HENRY W. SWASEY,
Justice of the peace.
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The following votes were then adopted imaninioiis-

ly, viz.:

Voted

That whereas it is understood that Mr. Thomas S.

Nowell, who is now in Alaska, under the authority

granted him at the stockholders meeting of March

30, 1897, has sold or contracted to sell to the North-

ern Belle Gold Mining Company of Portland, Me.,

the following named mines and mining ])roperties of

this company in Alaska Territory, viz.: Columbian,

Columbian Extension, Bear, Bear Extension, Savage,

Savage Extension, Lucky Boy, Northwest, Esmer-

alda,Excelsior, Eureka, Kensington, Northern Belle,

Elmira and Yellow Jacket, and the mill sites U.

S. S. Nos. 47 B, 52 B, 56 B, together with all the

mills, buildings, machinery, tools, implements and

improvements of all kinds (except the railroad

hereinafter mentioned) on said mining properties

and millsites and all water rights and privileges,

flumes, canals, ditches and trenches therefor and con-

nected and used therewith, and also an equal one-

third interest in and right to use in common with the

Seward Gold Mining Company and the Ophir Gold

Mining Company, each hereinafter named, all the

railroads, wharf and teraiinal facilities of this com-

pany, such rights to be conveyed to three trustees,

one each to be named by said Northern Belle Gold

Mining Company and said two last named compan-

ies, also a powder house near the beach, all subject

to the mortgage trust deed of this company to tho

International Trust Company of Boston, ^lass., to

secure Ave hundred thousand dollars of bonds, the
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consideration to be paid for such properties and

rights to be four hundred and ninety-nine thousand

nine hundred and seventy shares of the stock of said

Northern Belle Gold Mining Company of the par

value of four million nine hundred and ninet,y-nine

thousand seven hundred dollars ($4,999,700) that be-

ing the agreed and estimated value of the said prop-

erties and rights over and above the encumbrances

of said mortgage debt; it being further understood

and agreed that, as between this company and said

Northern Belle Gold Mining Company, the latter

shall assume the full liability of and pay or cause the

payment of the amount of said mortgage debt and

also one-half of all the other and floating debt of

this company, upon condition and in consideration

that it transfer or cause to be transferred unto the

said Northern Belle Gold Mining Company or its

trustee forty thousand shares of the stock of said

last named company, and also transfer unto T. S.

Nowell and Wallace Hackett, Trustees, one hundred

and twenty-six thousand six hundred thirty-six

shares of said stock to hold and from time to time

sell at such prices and in such amounts as they deem
best, they having full discretion in all such matters,

and from the proceeds first pay said last named com-

pany one hundred thousand dollars, and all the other

proceeds from the sale of such stocks, or the re-

mainder or parts of the remainder of the stock itself,

if said trustees so elect, shall be distributed pro-rata

among the stockholders of this company.

And whereas said Thomas S. Nowell under the au-

thoritv aforesaifl has further sold or (M)ntractod to
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sell unto the Seward Gold Mining Company of Port-

land, Maine, the following named properties of this

(company, viz.: Portsmouth, Seward, Seward Exten-

sion, Seward No. 2, Poor Richard, Thomas, Comet

Extension, Cumberland, Eclipse, Last Chance, Snow

Flake and Banner, and mill sites, and other proper-

ties as stated in the deeds already drawn of this

Company to said last named company, together with

all mills, buildings and personal property thereon,

and the water rights and privileges therewith used

and connected, and one-third interest in and right to

use in common with said Northern Belle Gold Mining

Company and said Ophir Gold Mining Company, all

the railroads, wharf and tenninal facilities of this

compan}^ to be conveyed to trustee as above pro-

vided, all subject to said mortgage trust deed to said

International Trust Company for the consideration

of four hundred and ninety-nine thousand nine hun-

dred and seventy shares of stock of said Seward Gold

Mining Company of the par value of four million

nine hundred and ninety-nine thousand seven hun-

dred dollars, that being the agreed and estimated

value of said properties and rights over and above

the encumbrance of said mortgage debt, it being also

being further agreed that, as between this company

and said Seward Gold Mining Company, the latter

shall assume the full lial^ilitj^ of and pay or cause the

payment of the amount of said mortgage debt and

also one-half of all the other and floating debt oi this

company, upon condition and in consideration that

it transfer or cause to be transferred unto said Se-

ward Gold Mining Company forty thousand shares
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of the stock of said last named company, and also

transfer unto Wallace Hackett and T. S. Nowell,

trustees, one hundred twenty-six thousand six hun-

dred thirty-six shares of said stock to hold and from

time to time sell at such prices and in such amounts

as they shall deem best, they having full discretion

in ail such matters, and from the proceeds first pay

said last named company the sum of two hundred

thousand dollars, and all other proceeds from the sale

of such stock or the remainder or parts of the re-

mainder of the stock itself if said trustees so elect,

shall be distributed among the stockholders of this

company.

And whereas said Thomas S. Now^ell under the au-

thority aforesaid, has further sold, or contracted to

sell, unto the Ophir Gold Mining Company or Port-

land, Me., the following named properties of this

company, viz.: Hartford, America, Columbian west

Extension, Hov/ard, Ophir, Chitcat, Selkirk, Rustler,

Fraction, Alaska Maid, Ackropolis, North Star, and

mill sites named in the deed alreadj^ drawn from this

company to said Ophir Gold Mining Company, with

all the mills, buildings and personal property there-

on, and the water rights and privileges therewith

used and connected with a one-third interest in and.

right to use in common with said Northern Belle

Gold Mining company and said Seward Gold Mining

company all the railroads, wharf and terminal facili-

ties of this company to be conveyed to Trustees as

above provided, all subject to said trust deed to said

International Trust Company, for the consideration

of four hundred and ninety-nine thousand nine hun-
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dred aud seventy shares of the stock of said Ophir

Gold Mining Company of the par value of four mil-

lion nine hundred and ninety-nine thousand seven

hundred dollars, that being the estimated and agreed

value of said property and rights over and above the

eneumbrances of said mortgage debt; it being also

further agreed that, as between this company and

said Ophir gold mining company, the latter shall as-

smne the full liability of and pay or cause the pay-

ment of the amount of said mortgage debt upon con-

dition and in consideration that this company trans-

fer or cause to be transfered unto said Ophir gold

mining company forty thousand shares of the stock

of said last named company and also transfer unto T.

S. Nowell and Wallace Hackett, Trustees, one hun-

dred and twenty-six thousand six hundred and thirty

six shares of said stock to hold and from time to

time sell at such price and in such amoimts as they

deem best, they having full discretion in all such

matters, and from the proceeds first pay said last

named company one hundred thousand dollars, and

all other proceeds from the sale of such stock or the

remainder or parts of the remainder of the stock

itself, if said trustees so elect, shall be distributed

among the stockholders of this corporation.

Therefor resolved, that the said action of Thomas

S. Nowell and the sales of said properties be and are

hereby approved, ratified and confiiTned and the

making and delivery of all necessary deeds and con-

veyances by and in behalf of this compan}- is au-

thorized and confirmed, and Arthur L, Nowell is au-

thorized to receive the lour lumdred ninetN'-ninc

thousand nine hundred seventv shares of stock of
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eaeli of said three purchasing companies from such

companies, and to transfer to said T. S. Nowell and

Wallace Hackett, Trustees, one hundred twenty-six

thousand six hundred thirty-six shares of the stock

of each of said three last mentioned companies, and

also to transfer to each of said last companies or to

some trustee for their benefit forty thousand other

shares of the stock of each of said companies respec-

tivel}^, and to distribute the remainder of the stock

from said three companies among the stockholders

of this company pro rata to their several holdings in

this company provided, however, that the authority

given said Thomas S. Nowell at the meeting of

March 30, 1897, shall not hereby in any way or to

any extent limited further than may result by the ex-

ecution of said sales, or contracts of sale, and in case

such sales or contracts of sale shall not be carried

through for any reason, then the full power hereto-

fore granted to said T. S. Nowell shall remain in full

force.

Voted

To adjourn Tuesday, October 12, 1897, at one

o'clock p. m.

A true record.

Attest : EDWARD P. PAYSON,
Clerk Pro tem.

Office Berners Bay Mining and Milling Company,

30 Exchange Sti'eet, Portland, Maine.

Pursuant to the adjournment last above recorded

the adjourned meeting of the stockholders was held
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at this office this 12th day of October, 1897, at one

o'clock in the afternoon.

Tlio same stockholders were present in person or

by duly authorized attorney as at the meeting of July

3d, 1897, and it was voted

That this meeting adjourn to Saturday, December

11, 1897, at one o'clock in the afternoon.

A true record.

Attest: WM. M. PAYSON,
Clerk pro tem.

It is hereby stipulated that the foregoing record is

a full true and correct copy of the original record

of the Berners Bay Mining and Milling Company

and may be used in any cause now pending in this

court whereas the International Trust Company or

T. S. NoweU or F. D. Nowell or Willis E. Nowell or

Berners Bay Mining & Milling Comj^any or Ophir

Gold Mining Company or Northern Belle Gold Min-

ing Company or Seward Gold Mining Compan}- or

F. D. NoweU as receiver are parties, the court above

referred to is the District Court for the District of

Alaska, Division No. 2, one are parties, and tliat the

same shall be filed with the clerk in lieu of the original

sent \\\) to the Circuit Ct. of Appeals.

SHACKLEFOKD & LYONS,
JOHN J. BOYCE,
For International Trust Company.

MALONY & COBB,
Attys. for T. S. Nowell et al.
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State of Maine.

Office of Attorney-General.

Portland, Me., April 29, 1902.

To Hon. Byron Boyd, Secretary of State of Maine.

I, Geo. M. Seiders, Attorney General of Maine,

hereby certify that I have received satisfactory

proof that the Berner's Bay Mining and Milling

Company, a corporation organized under the laws

of the State of Maine, has ceased to transact busi-

ness, and is, therefore, under Chap. 46 Sec. 36 E. S.

of Maine, excused from filing annual returns with

Secretary of State, as now required by law, so long

as its franchises remain unused.

Yours very respectfull}^

(Sd) GEO. M. SEIDERS,

Attorney General of Maine.

Not in record book.

A true copy of excuse filed with the Secretary of

State.

Attest: (Sd) GEO. M. SEIDERS,
Attorney General.

Juneau, Alaska, Aug. 18, 1907.

Dear Mr. Hackett we are short a certified copy of

the vote of the B. B. M. & M. Co. stockholders where

they authorized me to organize the three new com-

panies, viz. : Ophir, Northern Belle, and Seward

Co. Will you see Mr. Payson and have two certified

copies made and mail one to Fred and one to me
here. Please rush this as wt may be held up until

we can show mv authoritv. You can sav to Mr. Pav-
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soil that Fred is to get the Judge to issue an order

for the payment of his fees and whatever the Judge

orders paid will be paid at the same time that cer-

tificates are paid. I am
Yours Truly,

(Sd.) T. S. NOWELL.
Not on record in book.

[Endorsed]: 519-A. Reed, and Filed Jany. 11,

07. C. C. Page, Clerk. To be filed in lieu of Or-

iginal Eecord Book and Sent to Circuit Court of

Appeals as an Exhibit in 519-A Records of the

Berners Bay Mining & Milling Co., of Portland,

Maine. Articles of Agreement for the Formation

of the Berners Bay Mining & Milling Co. Filed

Jan. 11, 1907. C. C. Page, Clerk. By
,

Deputy.

Mr. COBB.—There is one matter which it ap-

pears to me ought to be cleared up before the case

is finally submitted. There is an order made by

Judge Gunnison directing the same of this property.

There was a special master appointed under the di-

rection of the Court to perform those duties, that is

to advertise the sale for a certain length of time and

proceed with the sale. I think it there ought to be a

report upon that matter.

COURT.—Is there any objection to that.

Mr. SHACKLEFORD.—There is no objection to

that so long as we have an opportunity to examine

it.

COURT.—Gentlemen, tlic Court is not going to

wait much longer for you, get in your testimony.
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Mr. BARNHILL.—I will now offer the report of

John C. McBride and ask that it be marked Re-

ceiver's Exhibit No. 127.

COURT.—It may be admitted.

(Whereupon the following was offered, filed and

marked as Receiver's Exhibit No. 127:)

Receiver's Exhibit No. 127 [Final Report of J. C.

McBride, Receiver, Dated April 17, 1907].

Apr. 17, 1907. Recr's Exhibit 127. A. W. Fox,

Deputy Clerk.

[Title of Court and Cause Nos. 603 and 536-A Con-

solidated.]

FINAL REPORT OF JOHN C. McBRIDE, RE-

CEIVER.
To the Hon. James Wickersham, Judge of the Dis-

trict Court, for the District of Alaska, Division

No. 1.

Comes now, your duly appointed, qualified and

acting receiver, John C. McBride, and begs leave to

submit this his Final Report, in the above-entitled

matter, as follows, to wit:

I.

That he was appointed Receiver in the above-en-

titled matter on the second day of October, 1906.

11.

That thereafter on the sixth day of October, 1906,

he qualified as such receiver by filing his oath and

bond for twenty-five thousand dollars, with the

clerk of this court, in the above-entitled cause, which

said bond was first approved by this Court.
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III.

That tliereafter he immediately entered upon the

active discharge of his duties and has, since said

time, acted as receiver in the above-entitled cause.

IV.

That on the sixteenth day of April, 1907, he made

report to this Court, giving a full statement of all

of his doings as receiver, in the above-entitled cause,

from the time he was appointed up to the sixteenth

day of April, 1907.

That this, his final report, is a complete statement

of all the actions of your receiver, during the course

of his receivership, since said time to date.

V.

That, as mentioned in his last report, he has called

upon Mr. Fred D. Nowell, the former receiver in the

above-entitled cause, and given him a receipt for all

of the property at the mine which is embraced with-

in the trust estate, and has attached a cop,y of tlie

inventory and this receipt to this report and hereby

m.ade it a part hereof, marked Exhibit "A" and ex-

pressly referred to for this purix)se.

VI.

Tliat on the eleventh day of April, 1907, your re-

ceiver petitioned this Court to allow him to incui

one-fourth, or his share of the expense of employ-

ing a Court Stenographer to report the proceedings

iuu\ testimony in the above-entitled cause and this

Court made an order permitting your receiver to in-

cur such expense.
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That thereupon Messrs. Shackleford, Lyons and

Boice, Messrs. Malone,y & Cobb, Messrs. Winn &

Burton, representing parties to the above-entitled

cause, and 3^our receiver employed one Geo. A.

Jefferies for such purposes.

That said Geo. A. Jefferies has been reporting the

proceedings and testimony in the above-entitled

cause on every day in which this Court has transacted

business in said cause, to wit:

April 11th, 12th, 13th, 15th, 16th, and 17th, mak-

ing a total of six days in all. This expense, at the

rate of $10.00 per day, makes a total of $60.00, and

the share of this expense which develops upon your

receiver to pay is one-fourth thereof, or the sum of

fifteen dollars.

That your receiver recommends that this claim be

allowed and held to be a prior and paramount lien

on the moneys arising from the sale of the Trust

property and paid in the due course of settlement.

VII.

That on the sixth day of April, 1906, the Clerk

of this Court informed your receiver that Docket

fees, in the above-entitled cause, were in arrears to

the amount of Nine Dollars and Fifty cents and that

these docket fees would have to be paid, and in ad-

dition thereto a deposit would have to be made to

meet the future accruing Docket Fees. That the

said Clerk informed your receiver, as an estimate,

that the sum of twenty-five dollars would be suffi-

cient to retire the indebtedness of nine dollars and
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fifty cents and furnish enough to meet future docket

expenses, for a while.

That accordingly on the fifteenth day of April,

1907, your receiver petitioned this Court to be per-

mitted to deposit twenty-five dollars, out of the

trust money, now in his hands, with the said clerk

for the said purposes and this Court made an order

at said time granting the prayer of said petition.

That in accordance with the said order your re-

ceiver has deposited with the said clerk of this Court

the sum of twenty-five dollars, for the purposes

above mentioned.

VIII.

That when your receiver returned from the prop-

erty of the Trust Estate at Berners Bay he brought

with him from said place seventy pounds of copper

mat and now has the same in his possession and

holds the same subject to the orders of this Court.

That said copper mat is valuable and is estimated

by your receiver to be worth about seventy-five cents

a pound.

TX.

That in the above-entitled cause, for the trial

thereof, your receiver has had to call as vvitnesses the

following named persons, who are entitled to com-

pensation for the number of days and amounts set

opposite their respective names : Thomas S. Nowell,

Willis E. Nowell, Fred. D. Nowell, B. M. Behrends,

Ro])t. Kinzie, B. L. Thayne, Nathaniel Green, L. P.

Shackleford and John F. Malonv.
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That these witnesses have been in attendance at

the instance of your receiver for the trial of the

above-entitled cause, as follows, to wit:

Thos. S. Nowel], April 8, 11, 12, 13, 15 and 16,

six days at $2.00 $12.00

Willis E. Nowell, April 8, 11, 12, 13, 15 and

16—six days at $2.00 $12.00

Fred D. Nowell, April 15 and 16 two days at

$2.00 4.00

B. M. Behrends, April 8, 11 and 12 three days

at $2.00 6.00

Robt. Kinzie, April 12, one day at $2.00 2.00

B. L. Thayne, April 12, one day at $2.00. ... 2.00

Nathaniel Green, April 8, 11, 12, 13, 15 and

16—Six days at $2.00 12.00

L. P. Shackleford, April 13th, one day at

$2.00 2.00

John F. Malon}^, April 15th, one day at $2.00 2.00

That your receiver recomemnds that the claims of

the above-entitled persons be ordered paid by the

Court, as a lien on the trust property and part of the

administration expenses.

X.

That since his last report your receiver has had

presented to him the following claims

:

Miss Chapin, Stenogiraphic work $16 . 92

Claim No. 1.

Miss Hubert, Stenographic work 30 . 00

Claim No. 2.

William A. Barnhill, Legal services 5000.00
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That the foregoing claims are filed with this re-

poi-t and made a ])art hereof and hereby expressly

referred to for this pnrpose.

XI.

That on the sixteenth day of April, 1907, your re-

ceiver petitioned this Court to have his com])ensn-

tion allowed and fixed at the rate of Six Thousand

Dollars per vear.

XII.

That your receiver now has three men at the mines

at Berners Bay doing assessment work and it will

be impossible for your receiver to discharge the said

men at this time, for the reason that it will take at

least two or three days to get notice to them and per-

haps longer, if the weather is bad and a boat is un-

able to make a landing at Berners Bay.

That the names of the said men are as follows, to

wdt: J. C. Barlow, George Nowell, and Frank 01-

cese.

That in addition to the compensation mentioned

in the last report as due to these men for assessment

woi'k on the Trust property the following amounts,

up to and including April 17th, 1907, are due them:

J. C. Barlow, April 1st to April 17th, inclu-

sive 17 days at $2.50 per day $42.50

George Nowell, April 1st, to April 17th, in-

clusive, 17 days at $2.50 per day 42 .
50

Fi-ank Olcese, April 1st to April ITth, in-

clusive, 17 days at $2.50 per day 42.50

That the foregoing claims are for the jn'eserva-

tion of the trust ]iroperty for those who may be en-

titled to it.
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That 3-our receiver is not able to report at this

time the amount that will become due at the mines of

the Berners Bay ]3roperties for assessment work

until he can liaA^e a chance to discharge them, but

they should be paid up to the time they are dis-

charged and your receiver asks the Court to take

into consideration the situation of Berners Bay with

reference to Juneau, the means of communication

between the two places and the circumstances at-

tending the difficulties under which your receiver has

had to work in doing the assessment work on the

said properties and allow the said men at the rate of

$2.50 a day from April 17th, 1907, up to the time

the}^ are discharged.

XIII.

That your receiver has all the property in his

possession of the trust estate including all the books,

vouchers, etc.

That he has faithfully performed the duties of his

trust, that the estate is now in a condition to be

finally closed up and the receiver discharged.

AVherefore, first. Your receiver prays that this

Court will be pleased to make an order that this re-

port will be approved as rendered.

Second. That all of the amounts therein out-

standing as indebtedness of your receiver may be de-

clared to be a prior and paramount lien on the prop-

erty, as expenses of administration of the trust.

That the same may be paid out of the first proceeds

arising from the sale of said jjroperties.

Third. That the Receivership may be finally

wound u]j and your receiver discharged from the
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duties of his trust, and directed to turn over the

projierty of the trust estate to whomsoever it may be

decreed to belong.

Fourth. That the Court will make an order re-

leasing the bondsmen of your receiver, to wit, B. M.

Behrends, E. J. Brooks, and Chas. Goldstein, from

their obligations under said bond.

JOHN C. McBRIDE,
Eeceiver.

I, John C. ^IcBride, being first duly sworn, depose

and state that I am the duly appointed, qualified and

acting receiver in the above-entitled cause, that I

have read the foregoing petition and know the con-

tents thereof and that the same is true, as I verily

believe.

JOHN 0. McBRIDE.

Subscribed and sworn to before me this seven-

teenth day of Apiil, 1907.

[Seal] W. A. BARNHILL,
Notary Public for Alaska.

EXHIBIT "A."

[Title of Court and Cause, No. 603.]

RECEIPT ON DELIVERY OF PROPERTY AT
MINE.

Juneau, Alaska.

I, John C. McBride, as receiver of the Berner's

Bay Mining & Milling Company, Seward Gold Min-

ing Company, Ophir Gold ;Mining Company, and

Northern Belle (Jold Mining Company, all corpora-

tions, hereby acknowledge that I have received from
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Fred D. Nowell, the former receiver in this matter,

the property mentioned and described in the follow-

ing pages of property hereinafter set forth ; and

I, Fred D. Now^ell, former receiver in the above-

entitled matter, hereby acknowledge that on this 14th

day of April, 1907, I have accepted the receipt as

above set out of John C. McBride as receiver in the

above-entitled matter, and have delivered to the said

John C. McBride, as receiver in the above-entitled

matter, the property mentioned and described in the

following items, to wit

:

JOHN C. McBRIDE,
F. D. NOWELL.

WM. A. BARNHILL, Witness.

JEAN a. HUBERT, Witness.

, Witness.

Exhibit "A," Page 1.

About 150 feet of wharf approach, the T of which

has been washed aw^ay by heavy seas.

Narrow guage railroad from beach to mine, about

2-3/4 miles.

Two 8-ton locomotives.

Two flat cars.

Hospital building.

Bunk house.

Cabin.

Bunk and Boarding house.

Store, warehouse and office.

Blacksmith shop.

Assay office.

Round house.

Forty stamp mill, complete, except mill plates.
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One coinpressor.

One Dynamo.

One Corliss engine.

Small lathe, tools and small ore eruslier.

Surface tram to Bear tmmel, and aerial tram to

Kensington tunnel, and buildings at both tunnels.

Majestic range and french range, and cooking

utensils in camp bunk house.

Small lot of shelf hardware and iron.

One safe.

Flume and pipe line.

Exhibit ''A," Page 2.

[Endorsed] : No. 603 and 536-A. In the District

Court of the United States for the No. One Div. of

Alaska. Decker Brothers vs. Berner Bay Mining &

Milling Co. International Trust Company vs. Ber-

ners Bay Mining & Milling Co. Final Report of

Receiver, John C. McBride. Filed Apr. 17, 1907.

0. C. Page, Clerk. By E. W. Pettit, Asst. William

A. Barnhill, Juneau, Alaska, Attorney for Receiver.

Mr. BARNHILL.—I will state also that Mr. Mc-

Bride is in court and can inform the Coui*t as to the

amount of personal property at the mines.

[Testimony of J. C. McBride.]

J. C. McBRIDE, a witness heretofore called on

behalf of the receiver, upon being recalled testified

as follows

:

(Examination by the COURT.)

Q. What i:)ersonal property is there at the Ber-

ner 'h Bay mine now, Mr. McBride?
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(Testimony of J. C. McBride.)

A. There is the mill and fixtures.

Q. I want to know what there is there that some-

one might be able to pick up and walk off with?

A. There is some hardAvare amounting to proba-

bly $150 or $200.

Q. There are no horses or anything of that sort,

no store of goods or anything of that sort which could

be stolen? A. Some cooking utensils.

Q. That will be all right in the building without

a special watchman ?

A. I think there ought to ]3e a watchman there.

Q. But aside from a watchman you do not think

there is any danger of the personal property being

destroyed? A. No, sir.

That is all.

Mr. BOYCE.—There is one matter, if the Court

will permit me. There was some question about some

of the original vouchers. I have been informed that

they have not been found.

COURT.—You have no further testimony?

Mr. SHACKLEFORD.—We will offer the orig-

inal application of Mr. Nowell ; it was omitted by the

receiver. It is the original application for the re-

moval of Mr. Cassel and his own application for his

own appointment. There are two papers which I

desire to present.

COURT.—Very well, offer them.

Mr. SHACKLEFORD.—The first one in date is

the petition filed January 11, 1898, by F. D. Nowell
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for the removal of Mr. Cassel and for his appoint-

ment.

COURT.—AVhat is the date?

Mr. SHACKLEFORI).—January 11, 1898. That

was the initiation of these proceedings. Mr. Cassel

was appointed at the beginning of this suit

—

COURT.—What is the purpose?

Mr. SHACKLEFORD.—The purpose of the offer

is to complete the history of the transaction.

Mr. COBB.—If that is the purpose there is no

objection.

Mr. SHACKLEFORD.—We offer it and ask that

it l)e marked International Trust Company's Ex-

hibit No. 8.

(Whereupon the following was filed and marked

as International Trust Comj^any's Exhibit No. 8:)

International Trust Co.'s Exhibit No. 8 [Petition of

Hugh O'Bonnell and Waiter Carter, Dated Jan.

9, 1898].

Apr. 17, 1907. International Trust Co. Exhibit 8.

A. W. Fox, Dep. Clerk.

[Title of Court and Cause, No. 603.]

PETITION.

United States of America,

District of Alaska,—ss.

To the Honorable Charles S. Johnson, District

Judge for the District of Alaska

:

Your petitioners, Hugh O'Donnell and Walter

Carter, acting for themselves and seventy others, all
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of whom are laborers and miners, and who are cred-

itors of the above-named corporations to the amount

of their claims amounting in the aggregate to about

Twenty-three thousand ($23,000) dollars. That the

above corporations appear from the records to have

voluntarily, or at the suit of Decker Brothers against

the Berners Bay Mining & Milling Company for a

claim amounting to $154.00, passed into the hands

of a receiver as aforesaid.

That your petitioners are and have been for a long

time last past, in company with seventy others, labor-

ers and miners, as aforesaid, being engaged as miners

in operating the mills of, and extracting the ore from

the mines of said company, and working generally

as miners for the aforesaid companies in the Dis-

trict of Alaska.

That during all of said time the said E. F. Cassel

was an officer of said Company, acting in the capacity

of Auditor thereof, and as such auditor was a party

to the transaction by reason of which said companies

were turned over to him as receiver. He also claims

to be a creditor of said company. That ourselves,

and those whom we represent, hold a majority of the

labor claims, against said companies, which amount.

as aforesaid, is due us for wages in building up,

opening up, operating and improving the mines of

the said companies. That the said receiver E. F. Cas-

sel, one of the officers of said company, being and

acting as Auditor, was one of the parties in the active

management of the affairs of said companies, and

who conspired with others to secure the appointment

of himself as receiver thereof. That the said E. F.
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Cassel, as such officer of said Company, fraudulently,

deceitfully, and with intent to deceive by representa-

tions and other false tokens, did lead ourselves, and

those whom we represent, to believe that the company

was solvent, and in a position to meet out claims at

any time. That we, and each of us, are entirely with-

out means. That the amounts due us from said com-

panies represents our entire summer's work.

That by reason of the conduct of the said E, F.

Cassel, as well as the other officers of said companies,

we were lead to believe and did believe that our claims

would be paid upon presentation. That the mines

and properties of said corporations at Berners Bay

are in good condition, and that they are good, sub-

stantial and valuable properties and would, under

proper management, pay to operate ; and be income

paying proj^erty, but by reason of the bad manage-

ment, the neglect and carelessness of the officers of the

said Companies, including this receiver, E. F. Cassel,

the property has been pemiitted to become involved,

necessitating a
(Page 2.)

receiver.

That these facts and the facts of the indebtedness

and lack of funds of said corporations was well

known to E. F. Cassel during the whole of the time

above mentigned. That said facts were not made

known to the laborers in charge of said mines until

on or about the 30th day of December, 1897; an ex-

amination of the records disclosing the fact that these

companies were placed in the hands of a receiver on

account, as aforesaid, of a suit having been brought
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against them by Decker Brothers, to secure the pay-

ment of $154,00. That in that litigation, F. D. Kel-

sey was the attorney who rejDresented Decker

Brothers, plaintiffs in said case, and who is now one

of the associate counsel for the said Receiver Cassel.

That in that litigation, by consent of all parties, the

said E. F. Cassel, officer of said corporation, as afore-

said, was appointed as receiver of all the said com-

panies. That all of the said corporations, mentioned

in the order of appointment of E. F. Cassel, were not

indebted to the Decker Brothers at that time; that

the said E. F. Cassel was also, on or about said date,

appointed receiver for the Nowell Gold Mining Com-

pany, an associate corporation. That the said Jay

Decker, one of the Decker Brothers, also became one

of the bondsmen of the said E. F. Cassel.

Now, therefore, by reason of the facts and the law,

your petitioners allege that E. F. Cassel is absolutely

unqualified and barred from acting in the capacity of

receiver of said companies, and at all events is not

a fit and proper person to so act.

Notwithstanding the fact that the said E. F. Cassol

was so appointed at the suit of only one creditor,

claiming onh^ $154.00, the joint claims of your peti-

tioners, and their associates,

(Page 3)

amount to about twenty-three thousand ($23,000)

dollars ; and your petitioners and their copetitioners

and laborers are unanimously opposed to E. F. Cas-

sel as receiver; because, under his fonncr joint man-

agement of the affairs of the company ho sliowod liim-
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self unfit to assist in the management of the Com-

pany's affairs, and is therefore equally unfit to be in-

trusted with the management of the affairs of said

company in the capacity of receiver, and is by law,

therefore, excluded from acting as such receiver.

That the said Cassel, at the time of his appoint-

ment, as well as a long time theretofore, knew of the

conditions of said companies; knew that the same

was insolvent, and had no means with wliich to meet

these obligations. Knowing these conditions and un-

derstanding the same, he, the said E. F. Cassel, as

auditor of the said companies, issued checks, drafts,

orders and etc., over his signature as auditor, know-

ing at the time that the company had no money with

which to meet the same, and in many other respects,

not in this petition set forth, and has shown himself

to bfe involved in the difficulties that led up to the

appointment of a receiver between the creditors and

these companies. He has shown his antagonism to

the creditors and preferred claimants in that for no

reason, and upon a slight pretext, attempted to bring

the said creditors into disrepute with this Court.

Wherefore, your petitioners pray that this Honor-

able Court do make an order, requiring the said E.

F. Cassel, at a time and place to be fixed by this

Honorable Court, to appear and show cause why he

should not J)o removed as such receiver

(Page 4.)

and a fit and proper person be appointed to that

position.

WALTER CAKTER.
HUGH O'DONNELL.
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Subscribed and sworn to before me this 9th day

of January, A. D. 1898.

[Seal] C. S. HANNUM,
Notary Public, District of Alaska, Residinp^ at Ju-

neau therein.

United States of America,

District of Alaska,—ss.

Due service of the within petition is hereby ac-

cepted in the District of Alaska, this 11 day of Jany.

1898, by receiving a copy thereof, duly certified to as

such by , Attorney for .

F. D. KELSEY,
One of Attorneys for Receiver.

[Endorsed] : No. 603. In the District Court of

the United States for the District of Alaska. Hugh

O 'Donald et al., Plaintiff, E. F. Cassel (Receiver),

Defendant. Petition for the Removal of Receiver.

Filed Jan. 11, 1898. Albert D. Elliot, Clerk. W. E.

Crews, Attorney for . Office, Juneau,

Alaska.

Mr. SHACKLEFORD.—I next offer a petition

dated February 3, 1898. It was filed on that date but

verified on the 26th day of January, 1898.

Mr. COBB.—It is offered for the same purpose?

Mr. SHACKLEFORD.—Yes.
(Whereupon the following was offered, filed and

marked as International Tmst Company's Exhibit

No. 9:)
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International Trust Co.'s Exhibit No. 9 [Petition of

Defendants, Filed Feb. 3,

Apr. 17, 1907. International Trust Co. Exhibit

9. A. W. Fox, Dep. Clerk.

[Title of Court and Cause, No. 603.]

PETITION.
To the Honorable Charles S. Johnson, Judge of the

Above-entitled Court

:

Come now the above defendants by tlicir attorneys,

Malony & Winn, and petition and show to the Court

that there was an order issued out of the above-en-

titled court in said cause on or about the 15th day of

December, 1897, appointing one E. F. Cassel receiver

of all the properties and effects of the said corpora-

tions, and that thereafter, the said E. F. Cassel did

duly qualify and enter upon the duties of said office

and is now the acting receiver in said cause. Your

petitioner alleges that the said E. F. Cassel is incom-

petent to fill said position by reason of his want of

skill and knowledge of the duties incumbent upon

him by reason of his said trust, and is wasting the

assets of said corporation, and neglecting and refus-

ing to carry out the spirit and law and intention of

tliis Honorable Court in the discharge of his duties,

and that he has been acting receiver ever since the

said 15th day of December, 1897, as yet has failed to

reduce to possession any of the property belonging

to the said companies.

That the property and effects of said com]xuiicH

consist of about fifty lode mining claims, together

with a mill located thereupon, with all facilities for
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running the same, all located, situated and being upon

Berners Bay, District of Alaska, and about sixty-five

miles from the town of Juneau, the home of said re-

ceiver.

That on or about January 4th, 1898, the said E. F.

Cassel, as receiver, reported to this Honorable Court

that he had been unable to reduce the property of

said corporation to his possession by reason of the

laboring men who had before the closing down of said

property and mill been working thereon, maintaining

possession of said property by force and against the

order of this Honorable Court, and at said time had

one W. E. Crews, an attorney at law, and member

of this bar and the committee of two or three from

the miners at Berner's Bay before the Court to show

cause why they and each of them should not be ])un-

ished for contempt of Court.

That upon the hearing of said cause and at the

termination thereof the Judge of this court ordered

the said E. F. Cassel to immediately upon his arrival

at Juneau proceed at once to Berner's Bay and ex-

hibit his authority as such receiver, and reduce to

possession the said property and effects belonging to

the said corporation. That the said E. F. Cassel ar-

rived in the town of Juneau, on or about the 5th or

6th of January, 1898, without endeavoring in any

manner whatsoever to visit Berner's Bay and reduce

the said property to his possession.

That all of said time the former laboring men upon

said mine have been in possession of the same, being

from fifty to seventy men, and boarding and living

upon the food of said companies, and the said Cassel
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makiiift" no efforts whatsover to reduce the said prop-

erty to his possession. That at the time of his ap-

pointment the said mill was running and in opera-

tion, that the said E. F. Cassel took no pains what-

soever to notify the said parties there for some three

or four days of his appointment ; and thus permitted

the parties to rim and operate the said mill witliout

the knowledge and consent of the said receiver or of

this Honorable Court, or your petitioner. That at

the time said mill was closed down, no cleaning up

was had, and that the amalgam was allowed to re-

main on the plates and in the batteries, and each were

exposed to theft and in an unsafe place. That said

amalgam could have been cleaned up in one day's

time at one shift, and thus reduced in size and could

have been enclosed in iron safes free from danger of

fire or theft. And by such actions the said E. F.

Cassel has gained the ill-will of the men and caused

a loss of confidence in him as receiver.

That the said E. F. Cassel was formerly insurance

agent acting for certain companies, which said com-

panies had accepted the said mill as a risk and de-

livered policies of insurance upon said property, l)ut

by reason of E. F. Cassel's negligent wa.y in not visit-

ing said mill and using means to reduce said property

to possession has, through himself and his insurance

companies, caused said policies of insurance to be

cancelled and all of the said property is now unin-

sured, and in case of fire would be a complete loss

to the said defendant companies. That said mines

have been closed down just at the time that, ])v reason

of the development work that has been carried oi\
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they have reached a stage of productiveness, and

would by operation cause a fair net profit to the said

companies.

That the said E. F. Cassel has further been en-

deavoring to sell, and has sold, coal belonging to the

said companies which has been transported a great

distance, to wit: about three miles from the wharf

and at an altitude about 750 feet above the wharf and

that he has offered for sale and sold some of the said

coal at a less price and value than the price and value

of the said coal at said wharf, but has failed in the

delivery of the said coal by reason of the miners

holding it in their possession, and the said E. F. Cas-

sel is now absent from said town of Juneau and at

Berner's Bay endeavoring to procure for sale the

Jilasting powder used in the operating and working

of said mines and endeavoring to sell the same, all of

which would be a great detriment to the interest of

said companies, and would hinder and delay said

companies in the commencement of running and oper-

ating of said mines, should they so undertake, for an

indefinite time, for the reason that it is impossible at

this time to have powder or coal shipped from the

mines in British Cohmibia or State of Washington

by reason of want of boats or means of transporta-

tion.

That said Cassel has failed at all times to furnish

upon demand to the companies or the attorneys of the

companies with any and all statements that would be

necessar.y for said companies and attorneys to liave

in order to expedite the settlement of tlie various

labor claims against said companies. And said Cas-
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sel has up to this date, so far as defendants have been

informed and believes, has been nnable to reduce said

property to liis possession, to the ^veat loss of said

defendant corporations.

That insomuch as one F. D. Nowell has been peti-

tioned and asked to serve as receiver of said com-

panies, by various creditors holding fully 90^/^^ j^er

cent of the total indebtedness of said companies, in-

cluding the laboring men who now hold claims against

said companies, and further that the said F. I).

Nowell, by reason of his having been manager of all

the general improvements of said mines in the way of

mine development, and that lie has undertaken a gen-

eral plan of the improvement, running and operating

of said mines, and has for more than four years last

past been connected with said improvement, part of

the time using his own money, he is better fitted than

any other person to complete a general system of im-

provement so undertaken and is a fit and competent

person to act as receiver and to economically care for

and preserve the property and assets of said com-

panies.

Your petitioner further shows that it will l)e of

benefit to the plaintiff and to each and all of the

defendants, and to each and all of the creditors here-

in, to have the said E. F. Cassel removed and the said

F. D. Nowell appointed in liis i)lace and stead, for

that if the said F. D. Nowell be a])pointed, then -par-

ties interested in the continued operation of the mines

of the defendant companies who are financially al)Ie

so to do, will ad^•an('e sufficient money which, added
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to the bullion of the defendant companies now on

hand (and which it is believed should and will b^^ this

Court be ordered to be applied to the payment of the

hereinbefore mentioned claims for work and labor)

be sufficient to pay off and dissolve or take up $12,500

of the claims for work and labor now due and owing

to the various employees of the defendant companies,

which sum will fully pay off about one-third of all

such employees and about $200,00 each to all the re-

m^aining employees. That such an arrangemient is

greatly for the benefit of the defendant companies

and their creditors, and especially of the said em-

ployees, in that it will enable said companies to pay

off the most pressing urgent claims against them and

supply the immediate necessities of the said em-

ployees and avert a vacation of the property. Peti-

tioner further shows that such an arrangement can-

not be made unless the said E. F. Cassel is so removed

and the said F. D. Nowell appointed in his stead, for

the reason that said parties will not make such ad-

vances except upon such conditions, and the defend-

ant companies cannot now make other arrangements

to meet such urgent and pressing demands.

That for all the reason set forth herein, your peti-

tioner, as attorney for and on the part of the said

corporations, asks that the said E. F. Cassel be re-

moved as such receiver, and that in liis stead and

place that said F. D. Nowell be appointed as such

2'eceiver. That petitioner believes from the condi-

tion of the affairs of said companies that it is better

tliat they should, at least for a while yet, remain in

the hands of a receiver, and therefore does not ask
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that the property be relieved entirely from the hands

of a receiver, but only asks that the said F. D. Nowell

succeed the said E. F. Cassel in said receivership.

That as to any other statement as to the affairs and

conditions of said companies since they have pjone

into the hands of a receiver, your petitioner is unable

to give for the reason that said Cassel as aforesaid

has failed to furnish said data and facts for a com-

plete statement of said affairs, and has up to said date

failed to comply with the order of this Honorable

Court in filing his bi-monthly reports, and has failed,

neglected and refused up to this date as your peti-

tioner is informed and believes, any inventory of the

property at Berner's Bay, and your petitioner will

have filed herewith petitions and affidavits sufficient

to substantiate the proof of each material allegation

herein alleged, all of which are referred to and made

a partv of this petition.

MALONY & WINN.

United States of America,

District of Alaska,—ss.

Jno. E. Winn, being first duh^ sworn, deposes and

says : That I am one of the attys. for defendants in

the above and foregoing entitled action ; and the fore-

going petition is true as I verily believe.

Subscribed and sworn to before me this 26 day of

Jan., 1898.

F. D. NOWELL,
Notary Public for the District of Alaska.
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United States of America,

District of Alaska,—ss.

Due service of the within petition is hereby ac-

cepted in this district this 26 day of Jan., 1898, by

receiving a copv thereof.

JOHN G. HEID and

F. D. KELSEY,
Attorne3^s for Receiver.

[Endorsed]: No. 603. United States District

Court for the District of Alaska. Decker Bros.,

Plaintiff, vs. B. B. M. & M. Co. et al., Defendant.

Petition. Filed Feby. 3, 1898. Albert D. Elliot,

Clerk. By Walton D. McNair, Deputy Clerk. Ma-
lony & Winn, Attornej^s for .

COURT.—Now, gentlemen, is that all of your tes-

timony ?

Mr. BARNHILL.—I believe that is all.

Mr. SHACKLEFORD.—I think that is all we

have.

COURT.—Let the record show that the testimony

is closed.

That the above and foregoing was all the evidence

and proofs introduced before the Court in said trial,

and thereupon the receiver, J. C. McBride, and the

intervenors, George M. Nowell and Gilmer Clapp, re-

quested the Court to make the following findings of

fact and conclusions of law, to wit

:

[Findings of Fact and Conclusions of Law Requested

hy J. C. McBride, Receiver, and Intervenors

George M. Nowell and Gilmer Clapp.]

I.

Each and every of the corporations, parties hereto,
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are duly incorporated and liaA'e the capacity to sue

and be sued in this cause.

II.

The properties in controversy in this suit and in

the hands of the receiver were, on the 1st day of

July, 1896, the property of the Berners Bay Mining

& Milling Company, and on said date the said de-

fendant, the Berners Bay Mining & Milling Com-

pany, made, executed and delivered to the plaintiff

and cross-com23lainant, the International Trust Com-

pany, a certain mortgage deed in trust of that date,

a true copy of which is set out in the bill of com-

plaint herein of the said Trust Company wherein

and whereby all said property was conveyed to the

said Trust Company in trust to secure 500 bonds of

that date of the denomination of $1,000.00 each, all

payable to bearer and bearing interest at the rate

of seven per cent per annum, payable semi-annually,

in accordance with the interest coupons thereto at-

tached. The entire issue of said bonds was certi-

fied to by the said International Trust Company and

issued and sold by the Berners Ba,y Mining & .Mill-

ing Company.

III.

In the year 1897, the Berners Bay 2\Iining & Mill-

ing Company attempted a reorganization b}' divid-

ing said properties among the said Ophir Gold Min-

ing Company, Seward Gold Mining Company and

Northern Belle Gold Mining ComiDany and said three

last-named companies, in consideration of the as-
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sumption of the entire indebtedness of the Berners

Bay Mining & Milling Company and of the issuance

of other stock to the said Berners Bay Mining &
Milling Company, to he divided among the or-

iginal stockholders of the Berners Bay Mining

& Milling Company in lieu of the stock of the

said last-named company, and thereupon the said

Seward, Ophir and Northern Belle Companies were

to become the successors of the said Berners Bay
Mining & Milling Company. But said plan of reor-

ganization was never carried further or consum-

mated and said property is held by the said Seward

Ophir and Northern Belle Companies subject to all

the liens hereinafter set out.

IV.

On the 15th day of December, 1897, Decker Bros.,

a copartnership, brought this suit against the Ber-

ners Bay Mining & Milling Company, the Ophir Gold

Mining Company, the Seward Gold Mining Com-

pany and the Northern Belle Gold Mining Company
for an indebtedness due from the said companies

and prayed for the appointment of a receiver. The

said defendants appeared and b.y consent a receiver

was appointed, the Court selecting and appointing

one E. P. Cassel as such. In February, 1898, the said

four defendant companies petitioned for the removal

of E. F. Cassel and for the appointment of F. D.

Noweli in his place and stead. Said petition was

joined in by a large number of the local creditoi's

in Alaska and by Thomas S. Noweli, A\'illiam Endi-

cott, Henry Endicott, AVallace Hackett, Aarc^u ]l<v
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bart, C. H. Sawyer, for himself and as trustee, and

C. B. Sabin, who chiimed to hold or represent a large

majority of the bonds secured ])y the mortgage to

the International Trust Company hereinbefore re-

ferred to. On or about the 12th day of February,

1898, pending the hearing and determination of said

motion to remove the said E. F. Cassel, the said Cas-

sel resigned and upon the petitions and nominations

aforesaid the Court appointed F. D. Xowell as re-

ceiver herein.

V.

In the month of December, 1897, the four original

defendant companies were insolvent. The mining

properties owned by them and herein referred to con-

sisted of a forty-stamp quartz mill, a railway about

three miles in length running from a wharf near

Seward City on Lynn Canal to the mines and mill,

a general equipment, flumes, pipe-lines and buildings,

and of a large number of undeveloped mining claims

of uncertain and undetermined value. It appears

that only one of said claims, to wit, the Comet, had

been developed; from this claim considerable sums

in bullion had been extracted and the subsequent re-

ports of the receiver show that this mine had been

practically exhausted. The four defendant compa-

nies, however, and the holders of at least a large ma-

jority of the bonds hereinbefore referred to believed

that the properties had merit and were desirous that

the receivership be continued and the said properties

developed and improved under such receivership.
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VI.

Shortly after the appointment of E. F. Cassel as

receiver a large number of the laborers at the mines

claimed liens upon all the properties herein for the

labor expended by them in improving and develop-

ing the same. The aggregate claims of these labor-

ers amounted to $
, and the then judge of

this Court entered an order decreeing and adjudging

the said labor claims to be prior and paramount liens

upon the properties in the hands of the receiver and

ordered the receiver to pay the same out of the said

properties.

VII.

The said four original defendant companies were

at that time wholly without funds and the receiver

had no sufficient funds in his hands with which to

pay the labor claims and the expenses of the admin-

istration of the estate.

VIII.

In addition to the labor claims aforesaid, the four

defendant companies were also indebted to various

persons in the sum of about $100,000.00 of floating in-

debtedness.

IX.

During the early part of the year 1898, Thomas S.

Nowell furnished F. D. Nowell, who was then acting

as receiver, with the sum of about $110,000.00 in cash

for the purpose of paying oif the floating indebted-

ness of the said four companies, but this money was

furnished to F. D. Nowell in his individual capacity

and not as receiver; but of the moneys so furnished

P. I). Nowell, as receiver, used the sum of $
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for the purpose of paying the expenses of the re-

ceivership and allowed claims against it, which ac-

tion was acquiesced in by Thomas S. Nowell and by

the several creditors of the four defendant companies

whose claims were thereby postponed for future ad-

justment.
X.

In November, 1898, the receiver, F. D. Nowell, pe-

titioned the Court for leave to borrow the sum of

$75,000.00 to wit, $37,500 upon the properties of the

Seward Gold Mining Comjjany and $37,500.00 upon

the properties of the Northern Belle Gold Mining

Company. Said petition was granted and certifi-

cates to that amount issued under order dated De-

cember 23, 1898. The receiver was unable to nego-

tiate a sale of said certificates but issued the same

to Thom.as S. Nowell as president of said companies,

and the said Thomas S. Nowell pledged the same with

certain of the bondholders in the east, including

Henry and William Endicott, and obtained thereon a

loan to the receiver of $35,000.00 to meet the expen-

ses of the receivership and the operation of the mines

and certain development work then undertaken by

the receiver under orders of the Court.

XI.

The receiver, F. D. Nowell, with the consent of the

defendant comj^anies and the consent of a large num-

ber of the bondholders at least and under orders of

the Court, continued the development work upon the

properties during the y^ars 1899 and 1900, recover-

ing in the course of the work considerable sums in

bullion, but expending considerabl}^ larger sums in
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the expenses of the administration and the work

aforesaid.

XII.

In April, 1901, the receiver rejjorted to the Court

that he was indebted in the sum of $103,000.00 and

asked leave to issue receiver's certificates to pa}' the

sum, and furthermore reported that the bondholders

were requesting that such certificates be authorized

and asked that the amount of certificates to be issued

be fixed at $150,000.00. The Court granted said pe-

tition and authorized the issuance of certificates to

that amount, but before the sale of the same was

negotiated and in October, 1901, the receiver filed a

second petition referring to the petition and order of

April prior thereto reporting the condition of the

property, the indebtedness against it and asked that

the amount of receiver's certificates authorized to be

issued be increased to $190,000.00. It was thereupon

made to appear to the Court and is a fact that the

bondholders, or some of them, had raised and placed

in the receiver's hands the sum of $45,000.00 as a

subscription to that amount on the certificates to be

issued. The Court granted said petition on the 29th

day of October, 1901, and authorized the issuance of

$190,000.00 of receiver's certificates, which were de-

clared in said order to be a prior and paramount lien

to the bonds and the mortgage securing the same

upon all the properties in the hands of the receiver.

Said certificates were all issued and are now out-

standing claims against the receivership. Said cer-

tificates bore interest at the rate of eight ]3er cent

per annum from the time of the issuance thereof and
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each and all of them bore printed upon the back

thereof a copy of the order pursuant to which they

were issued. The principal purpose had in view by

the receiver and the bondholders who were acting

with him in the issuance of said certificates was to

drive and complete a tunnel for the purpose of cross-

cutting two of the properties in his hands known

as the Eureka and Kensington Lodes. Of the

$190,000.00 realized from this issue of certificates

or prior indebtedness of the receiver incurred upon

the faith and credit of the issue of certificates of

December, 1898, the amount of $35,000.00 and in-

terest was paid and said certificates cancelled, a

large amount of it was used in paying floating in-

debtedness that had then accrued and the balance

of it expended in the expenses of administering the

estate and in development w^ork in said tunnel.

XIII.

After the sum of $190,000.00 had been exhausted

by the receiver in paying the expenses of the admin-

istration of the estate and in the betterments upon

the properties undertaken as aforesaid, the Court in

1902 appointed B. M. Behrends as special master to

proceed from Alaska to New York and Boston for

the purj)ose of conferring with the bondholders con-

cerning the situation to the property and report to

the Court their wishes concerning the same. On
June, 11, 1902, the said special master reported to

the Court that he had had a conference with said

bondholders and said bondholders had subscribed

and placed with him $23,000.00 to be applied upon

a further issue of said certificates, if the same should
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be authorized b,y the Court. Upon the petition of

the receiver and the report of the special master,

the Court authorized the further issuance of $60,000

of certificates known herein as the second issue, of

which amount $34,173.59 were issued and are now
outstanding.

XIV.
On February 26, 1903, Wallace Hackett, Thomas

S. Nowell, Frederick D. Nowell and Willis E. No-

well executed the following instrument, to wit

:

''Memorandum of an agreement entered into be-

tween the holders of the first mortgage bonds of the

Berners Bay Mining & Milling Company, organized

under the laws of the State of Maine, herein desig-

nated as parties of the first part; and Wallace

Hackett of Portsmouth, N. H., Trustee, herein desig-

nated as party of the second part; and Thomas S.

Nowell, Frederick D. Nowell, and Willis E. Nowell,

all of Juneau, Alaska, parties hereto of the third

part.

Whereas the property of the Berners Bay Mining

& Milling Company, situated in Alaska, is subject to

a mortgage, under which instrument bonds of the

par value of Five Hundred Thousand ($500,000.00)

Dollars have been issued, with coupons for interest

on the same attached; and whereas the interest on

said bonds is in default and has remained unpaid

for a series of years; and whereas the corporation

of the Berners Bay Mining & Milling Company is

now in the care and custody of a receiver appointed

under the United States District Coui*t of the Dis-

trict of Alaska; and whereas, under authority of
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said Court, said receiver has issued, from time to

time, evidences of indebtedness of said corporation

in the form of receiver's certificates which agj^re-

gate upwards of Two Hundred Thousand ($200,-

000.00) Dollars; and whereas there exists certain

unsecured indebtedness of said Berners Bay Min-

ing & soiling Company represented by notes and

other memoranda ; and whereas it is for the best in-

terest of all the creditors of said company to dis-

pose of their rights, titles and claims therein and

to sell and assign their ownership thereof to outside

parties for an adequate consideration; and where-

as the Nowells, parties hereto of the third part, have

entered into negotiations with certain parties with

this end in view, and in order to consummate said

negotiations it is needful to have the corporation re-

lieved from the encumbrance of the first mortgage

bonds, which it is proposed to do by substituting

other securit}^ therefor, and in a similar manner to

provide for the security and ultimate pa^aiient of tlie

unsecured debts of said corporation;

Now, therefore, be it known that the parties here-

to, in view of securing the results above set fortli,

hereby agree with each other as follows, to wit

:

First. The bondholders will deposit their bonds

with Wallace Hackett of Portsmouth, N. H., who

will act as trustee for the purposes hereinafter de-

scribed and issue his receipts for the bonds depos-

ited with him. The acceptance of such receipts on

the i^art of the bondholder shall constitute the as-

sent of said bondholder to this contract nnd the torin^

thereof.
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Second. The parties hereto of the third part shall

provide for the prompt payment of the receiver's

certificates of indebtedness and interest thereon to

the full satisfaction of the United States District

Court, and shall obtain the discharge of said cor-

poration from the custody of said Coui*t as above

described.

Third. Said parties of the third part will pre-

serve the integrity of the property. That is, they

will not suffer any part of the Berners Bay prop-

erties, or any mining claims existing thereunder, now

forming portions of properties designated as the

Northern Belle, the Sew^ard and the Ophir, together

with the mill, mill rights, railroads, wharf proper-

ties, etc., thereto belonging, to be separated or es-

tranged from the main body of the corporation ; ])ut

all of said j)roperties shall be preserved in their in-

tegrity, and together with the group of mines in

Alaska contiguous to the said Berners Bay prop-

erty known as the Johnson group and organized into

a corporation under the name of the Nowell Mining

& Milling Company, which said Nowell Mining &
Milling Company is the exclusive property of the

parties of the third part and subject to no encum-

brance but free and clear of all indebtedness: Said

X)arties of the third part hereby agree to add said

Johnson properties above mentioned, to the proper-

ties of the Berners Bay Company, so that the same

may be formed into one corporation for the j^urpose

of selling the same to purchasers wdio will organize

a new cor}>oration embracing all of the properties

aforesaid, and distribute the stock of the same as

hereinafter set forth.
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Fourth. A new corporation shall be fonned and

the properties above described shall be conveyed to

said corporation. The capital of said new corpora-

tion may be such sum as shall be agreed upon by the

parties of the third part and the parties with whom

they negotiate a contract of sale of these properties.

Fifth. While it is not the purpose of this con-

tract to bind the parties of the third part to the per-

formance of this paragraph exactly as it is herein

written—but under the necessities of the case some

leeway for changes in the negotiation must neces-

sarily be granted to said parties of the third part

—

still it is the intention and purpose of the parties of

the third part, hereto to negotiate a contract for the

sale of the above projDerties with a syndicate of sub-

stantial worth, and to receive in payment thereof

enough money to discharge the receiver's certificates

and interest thereon now" out standing ; also that the

purchasing s.yndicate shall erect a mill of the capac-

ity of one thousand (1,000) tons per da}^ and other-

wise improve and equip the plant for successful and

continuous operation at their own expense ; that said

syndicate shall receive fifty (50) per cent of the cap-

ital stock of the new corporation formed as afore-

said, and that the parties of the third part hereto

shall receive fifty (50) per cent thereof. Of the fifty

(50) per cent so received by the parties of the third

part, one-half (i/>) thereof, or twenty-five (25) per

cent of the entire capital stock shall be placed in the

hands of the party of the second part hereto as trus-

tee, and said tnistee shall hold said twenty-five (25)

per cent of the caj^ital stock for the benefit of the
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creditors of said Berners Bay Company. Said trus-

tee shall receive all dividends accruing on said stock

and shall devote the same to the payment of the in-

debtedness as follows:

First mortgage bonds, $150,000.00 payable on or

before Dec. 31, 1905, $150,000.00 payable on or be-

fore Dec. 31, 1906, $200,000.00 payable on or before

Dec. 31, 1907, all accrued and other interest on said

bonds to be reduced to four (4) per cent per annum

and to be paid by December 31, 1908. Furthennore,

said trustee is to receive the custod,y of all unsecured

indebtedness against said corporation and issue his

receipts therefor. He is to hold said capital stock

after the payments above mentioned for the further

purpose or paying said unsecured indebtedness in

four (4) equal pa}^nents, beginning on or before

December 31, 1909, and continuing at intervals of

six (6) months thereafter; interest upon said unse-

cured indebtedness, both accrued and otherwise, shall

be reduced to three (3) per cent. The unsecured in-

debtedness shall be passed upon by a competent au-

ditor Avho shall certify to the correctness of the same,

and thereupon it is to be held by the trustee as afore-

said.

After all payments under this agreement have been

made by the parties of the third part, said party

agrees, on or before December 31, 1910, to issue to the

bondholders, pro rata to their holdings therein, ten

(10) per cent of fifty (50) per cent of the entire cap-

ital stock. Pending the continuance of this agree-

ment, from the date hereof to the date last aljove men-

tioned, the voting power of the stock in the hands
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of the trustee shall be vested in the parties of the

third part. Said trustee is to hold said twenty-five

(25) per cent of the capital stock of the new corpora-

tion as collateral security for the papnent of the

bonds and other indebtedness as above described. In

the event of the default of such payment, he is au-

thorized to distribute the stock as follows

:

First. To the payment of the principal of the

bonds with interest upon the same as above estimated,

upon the following basis, i. e., If the capital stock of

the new corporation above referred to shall be Five

Million ($5,000,000.00) Dollars, then shares in the

same shall be allotted at the par value in payment of

said bonds and interest.

Second. The shares of said new corporation then

remaining shall be applied pro rata to the payment

of the unsecured indebtedness as the same shall ap-

pear when duly audited and the amount thereof

clearly ascertained.

Third. On the payment of all the indebtedness

herein provided the remaining portion of said twent.y-

five (25) per cent of the capital stock shall become the

property of the parties of the third part, and said

trustee is hereby authorized to convey the same ac-

cordingly.

If the capital stock of the new corporation shall be

made to be in excess of Five Million ($5,000,000.00)

Dollars, then the shares thereof shall, in the dis-

charge of the aforesaid indebtedness be valued at a

proportionately lower price per share.

Sixth. Said trustee is hereby vested with full au-

thority to proceed with the foreclosure of the mort-



The International Trust Company et al. 2563

I

gage now on said Berners Bay properties and secured

by the mortgage bonds above named, should such

step prove necessary. And, furthermore, said trus-

tee is vested with full authority to do and perform

all things necessary for the purpose of carrying out

this contract so far as devolves upon him.

A part of the consideration of this contract being

the conveyance of the Johnson properties, above de-

scribed, to the proposed purchasing syndicate herein

mentioned, by the parties of the third part, and the

mutual covenants and agreements hereto constituting

the other considerations hereof.

In witness whereof the parties hereto have signed

and sealed this contract this 26th day of February,

1903.

WALi ACE HACKETT. [Seal]

THOMAS S. NOWELL. [Seal]

FREDERICK D. NOWELL. [Seal ]

WILLIS E. NOWELL. [Seal]

In presence of

LEWIS W. BREWSTER.
ARTHUR G. BREWSTER,

In March, 1903, a copy of this contract, together

with a circular letter, was sent to each and every of

the holders of the bonds of the Berners Bay Min-

ing & Milling Company by Wallace Hackett. The

said circular letter was as follows

:
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"CIHCULAR LETTEE TO THE BONDHOLD-
ERS OF THE BERNERS BAY MINING &

MILLING CO.

Dear Sir

:

The undersigned have entered into an agreement

with the holders of the majority of the bonds of the

Berners Bay Mining & Milling Companj^ who are

represented by Mr. Wallace Hackett, as Trustee, of

Portsmouth, N. H., with whom you are invited to

deposit your bonds, under the conditions of said

agreement. Upon application to Mr. Hackett, you

will receive a copy of this agreement, from which you

will secure full information regarding the proposed

reorganization.

It is important that all bonds be deposited, in or-

der to obviate the necessity of foreclosure proceed-

ings, which would involve a large expense of both

time and money.

After the indebtedness of the company lias been

discharged a distribution of bonus stock of the re-

organized company will be made, amounting to 50%
of the face value of all bonds deposited with the

trustee within 30 days from the date hereof. This

stock will become valuable.

The property of this company being now in the

hands of a receiver, is subject to the disposition of

the Court by order of sale, should prompt action not

be taken in preserving the integrity of the corpora-

tion ; and the time for same is limited ; therefore, your

interests will be best served by according your im-

mediate attention to this important matter.
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The agreement mentioned provides that the entire

properties known as the 'Johnson Mines,' which are

free from incumbrance, shall be deeded to the new

corporation, thus effecting a grand consolidation of

what is believed to be the largest and richest group

of mining claims thus far discovered in Alaska.

The present owners of the Johnson mines, being in-

terested in the final outcome of the affairs of the

Berners Bay Mining & Milling Company, having been

identified with the management thereof, together with

the fact that they earnestly desire to do everything

possible towards the protection of those interests

Held outside of themselves, and the ultimate success

of that company, have consented to the proposed

amalgamation of the properties named, believing that

in so doing, they are offering a solution of the finan-

cial questions, which so urgently demand inmiediate

attention.

Juneau, Alaska, March 14th, 1903.

Very truly yours,

(Sd.) THOMAS S. NOWELL,
FREDK. D. NOWELL,
WILLIS E. NOWELL."

XV.
In response to this circular letter and the accom-

panying contract the entire issue of the bonds of said

company was placed in the hands of Wallace Hackett

thereunder with the exception of two of said bonds,

the owners or holders of which could not be found.

Thereupon Wallace Hackett and his associates de-

posited with the International Trust Company the
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sum of $7,000.00 in approved securities for the pur-

pose of paying or securing the payment of said two

bonds so outstanding.

XVI.

Thereafter and on the 13th da}^ of June, 1904, Wal-

lace Hackett as the holder of the entire issue of bonds

as aforesaid and having 498 of them in his posses-

sion and the payment of the other two secured with

the trustee, as stated, executed and filed in this Court

the following instrument, to wit

:

" [Title of Court and Cause, No. 603.]

Whereas, the holders of the bonds of the defend-

ant companies, in the above suit, viz.: The Berners

Bay Mining & Milling Co., the Northern Belle Gold

Mining Co., the Sew^ard Gold Mining Co., and the

Ophir Gold Mining Co., did consent to the issuance

of the Receiver's certificates in this case, and the

orders of the Court allowing and giving such certifi-

cates priority over the mortgage bonds of said Com-

panies, but such consent never formally entered of

record herein.

Now, for the purpose of making such consent a

matter of record, I, Wallace Hackett, for myself and

as Trustee, and holder of said bonds, shown in the

list hereto attached, do hereby consent to and waive

any and all objections to the orders of the Court

herein authorizing said certificates and future is-

sues thereof, and giving the same priorit}" over said

bonds.
(Signed) WALLACE HACKETT. ''

"In the matter of the bonds of the Berners Bay
Mining & Milling Company, deposited with the un-
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dersigned trustee, I will state that the entire issue

of bonds amounted to $500,000, consisting of the face

value of $1,000 each, numbered from 1 to 500 inclu-

sive, issued under a mortgage to the International

Trust of Boston. That owing to the peculiar situ-

ation of the property, the bonds being widely scat-

tered, the interest on the bonds having been defaulted,

the property in Alaska having passed into the hands

of a receiver appointed under authority of the U.

S. Court, and receiver's certificates of more than

$200,000 having issued, all of which placed the bonds

in great jeopardy. Acting under the request of the

holders of a majority of the bonds, I addressed to

all of the bondholders a letter setting forth the above

facts in February, 1903, asking their consent to rep-

resent them in negotiations looking to a sale of the

property whereby there was a chance of the bonds

being paid, etc., and asking for full authority in the

premises, stating in the letter that by depositing their

bonds with me they would assent to the terms of the

letter and contract existing between m.yself and other

owners of tlie property under which we sought to

liquidate the sale.

In response to this letter I received on deposit 498

of the 500 bonds issued. Every bond, whose exist-

ence we could trace was deposited with me. Two

bonds have been lost, being #406 and #407. For

these I deposited security with the International

Trust Company and that Company thou issued a re-

lease of the mortgage at my request.

The list of the owners of bonds and amounts held

by them is as follows

:
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John K. Bates, Portsmouth, N. H 283

Edward liobart, East Bridgewater, Mass 32

Wallace Hackett, Portsinoutli, N. H 27

A. Gr. Webster, Boston, Mass 25

C. O. Bigelow,. New York 12

Thomas Stokes, New York 10

H. S. Sprague, Providence, K. 1 10

F. G. Landon, New York 10

P. L. Slade, New York 5

J. Seaver Page, New York 5

G. M. Nowell, Boston, Mass 5

C. D. Sabin, New York , 5

Mary A. Nichols, New York 5

Julia A. Ferguson, New York 5

Kidder, Peabody & Co., Boston, Mass 5

E. G. Loomis, Boston Mass 5

W. E. Garrison, New^ York 6

George K. McLeod, Rochester, N. Y 5

Harriet M. Backus, Rochester, N. Y 5

Ogden Backus, Rochester, N. Y 6

W. A. Whittlesey, New York 5

Francis E. Taylor, New York 3

Stratford National Bank, Dover, N. H 3

Augustus White, New York 3

Harriet P. Lamkin, Boston, Mass 3

R. B. Roosevelt, New York 4

G. W. Morse, Boston, Mass 2

G. Lamkin, Boston, Mass 1

G. W. Brega, Boston, Mass 1

Ida M. Hartley, Boston, Mass 1

J. F. Plummer, Jr., Boston, Mass 1

498

(Sd.) WALI ACE HACKETT.
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State of New Hampshire.

Personally appeared before me, Wallace Hackett,

to me well known and made oath that the foregoing

statement by him subscribed is true, this 13th day

of June, 1904.

(Sd.) HOWARD ANDERSON,
Notary Public."

XVII.

On the 13th day of May, 1904, the receiver, F. D.

Nowell, acting by and with the consent and advice

of Wallace Hackett, who was then the holder and

owner of the 498 bonds and who had secured the

payment of the remaining two as hereinbefore set

out, and by the authority and consent of this Honor-

able Court, made and entered into a contract with

Joseph McDonald and associates, the Berners Bay
Mining & Milling Company, the Seward Gold Min-

ing Company, the Northern Belle Gold Mining Com-

pany and the Nowell Mining & Milling Company, a

copy of which contract is attached to Receiver's Ex-

hibit No. 9.

XVIII.

Under and pursuant to the terms of this contract

the Kensington tunnel was completed, cross-cutting

the Eureka and Kensington Lodes and upon the lat-

ter several hundred feet of drifts were run in either

direction from the cross-cut and in the performance

of said labor and betterments there was expended

the sum of $41,365.24, for which amount the sum of

$33,627.24 receiver's certificates were issued known

and designated as the third issue, and the balance of
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said sum of $41,365.24 was paid for by the issuance

of receiver's certificates Nos. 4, 5, 17 and 20 of the

second issue, all of which are yet outstanding and

all bear interest at the rate of eight per cent, per

annum from the date of the issuance thereof. Upon

the termination of said work some time about Jan-

uary 1, 1905, MacDonald and his associates declined

to purchase the said properties under said contract

and the option therein given. While the MacDonald

contract was pending and the work thereunder was

being performed at the request of Wallace Hackett,

who thereupon deposited all the bonds held by him,

being 498 in number, with the International Trust

Company, the said Trust Company executed a re-

lease of the mortgage deed in trust and transmitted

the same to the First National Bank, at Juneau, Al-

aska, to be delivered upon the completion of the pur-

chase of the said properties, under said contract, by

Joseph MacDonald and associates.

XIX.
Not a single instalbnent of interest has ever been

paid upon any of the bonds of the Berners Bay Min-

ing & Milling Company. During all the times from

the conception of the receivership to the beginning

of the year 1905, the holders of a large majority of

said bonds, if not all of them, knew of this receiver-

ship and had full notice of what was being done

under it and acquiesced and consented thereto. The

International Trust Company knew of the appoint-

ment of the receiver in this cause as early as Decem-

ber, 1897, or January, 1898, and had actual knowl-

edge of the issuance of receiver's certificates in 1903,
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but during all the time prior to February, 1906, it

silentl}^ acquiesced in all the doings of the receiver

and made no effort whatever to procure a discharge

of the receivership or to prevent the accumulation of

claims against it.

XX.
During all the times of the pendency of this re-

ceivership the following named persons have been

stockholders of the Berners Bay Mining & Milling

Company, each owning the number of shares set op-

posite their names, to wit

:

Thomas S. Nowell 810

Thomas S. Stokes 300

Wallace Hackett 600

Henry Endicott 300

William Endicott, Jr 573

Aaron Hobart 50

Harriet P. Lampkin 122

i ucy M. Leonard 261/0

Frances E. Taylor 261/2

Estate of Wm. H. Learnard Ill

George Thacher 354

B. T. Fairchild 31

Wm. R. Garrison 48

Augustus White 25

Ogden Backus 30

Charles D. Sabin 75

Harriet M. Backus 25

Frances L. Slade 65

H. O. Armour 100

George M. Nowell 101

Clarence O. Bigelow 95
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Elizabeth P. Bigelow 10

Charles W. Bregii 10

Arthur W. Francis 20

R. B. Roosevelt, Jr 20

John F. Plummer 66

Ida M. Hartley 5

Francis G. Landon 100

Willard E. Everett 50

J. S. Page 50

David L. Webster 100

Willis E. Nowell 17922

D. E. Snow 90

Arthur L. Nowell 615

Marianne Dean 13

Charles H. Beckett I21/2

W. H. Hamilton I21/2

Rufus B. Cowing 25

Harriet C. Nowell 300

Thomas McLaughlin 13

John S. Rand 10

Frederick Paulind 12

H.M.Sanders 25

Laura A. Dayton 125

B. F. Miller 25

Estate of S. S. Sprague 150

Jennie W. Howard 25

Franklin A. Plummer 1022

Ida M. Newcomb 45

H. P. Nowell 100

C. C. Howard 1

C. C. Miller 125

John P. Jones 125

C. H. Sawyer 36
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And during all the same time the bondholders of

the said Berners Bay Mining & Milling Company
were the following named persons, each owning the

number of bonds set opposite his name

:

H. O. Armour 10

Odgen Backus 11

C. O. Bigelow 12

C. W. Bregn 1

Henry Endioott 13

Wm. Endicott, Jr 19

Wm. E. Garrison 6

Wallace Hackett 27

H. J. Hadrill 5

Ida H. Hartley 1

Edward Hobart 8

Harriet P. Lampkin 1

P. G. Landon 10

Estate of W. H. I .earnard 1

Geo. H. Mc I eod 5

J. S. Page 5

J. P. Plummer 1

R. B. Roosevelt, Jr 4

Charles D. Sabin 5

Charles H. Sawyer 8

F. L. Slade 5

Thomas Stokes 10

Frances E. Ta.ylor 3

Augustus White 1

W. H. Whittlesey 5

Thomas S. Nowell 256

Allen Estate 5

J. P. Jones 5



2574 George M. No well et al. vs.

Guy Lamkin 2

Morse & Lane 2

Geo. M. Nowell 5

C. H. Sawyer 3

S. S. Sprague Estate 10

D. L. Webster 35

The Edward Hobart named as one of the bond-

holders is the representative and successor in interest

of Aaron Hobart.

XXI.

Of the first issue of certificates in 1901 Thomas

Stokes purchased $20,000.00 thereof, David L. Web-

ster purchased $10,000,00, Edward Hobart purchased

$5,000.00, Henry Endicott purchased $10,000, and in

Ma}^, 1902, Thomas Stokes made a further purchase

of certificate 111 of said issue of $5,000.00, Francis

Louis Slade purchased certificate 112 for $2,000.00,

Frances G. Landon purchased certificate 113 for

$1,000.00, George K. McCloud purchased certificate

114 for $3,000.00, and Henry Endicott, for him.self

and William Endicott, made a further purchase of

certificates of said issue to the amount of $10,000.00,

and David L. Webster made a further purchase of

$1,000.00, and there was also paid to Henry Endicott

interest on the original $35,000.00 obtained from him

in 1898 by the issuance of certificate 148. Certificate

2 of the second issue for $15,996.29 was purchased by

Wallace Hackett.
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XXII.

On the 9tli day of December, 1905, the four orig-

inal defendants filed an answer and cross-complaint

prajdng, among other things, that the International

Trust Company be made a party defendant. On the

21st day of February, 1906, the International Trust

Company appeared by its attorneys herein and there-

after answered and filed a cross-complaint praying

for a foreclosure of the said mortgage. Thereafter

this Court, on the 13th day of March, 1906, made and

entered an order directing the sale of all the property

in the hands of the receiver and the proceeds of such

sale paid into the registry of the Court to abide the

further orders of the Court and reserving all ques-

tions as to priorities of the respective lien holders

against the same. Cause No. 536 now consolidated

and being tried with this cause was instituted on

March 13, 1906, Neither in the complaint in cause

No. 536, nor in the cross-complaint in cause No. 603

nor in the assignments of error filed by the Interna-

tional Trust Company upon the appeal prosecuted by

it from the said order of sale of March 13, 1906, was

any question made or raised as to the property and

validity of the appointment of the receiver in the first

instance, the only contention of said Trust Company

being that the bonds secured by the said mortgage

were prior and paramount to liens to the indebted-

ness of the receiver.
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XXIII.

At the time of the appointment of the receiver

lierein, the properties of the Berners Ba}' Mining &

Milling Company were undeveloped and of uncertain

value, whatever value it had being largely spec-

ulative; the development work done by the receiver

has increased the value of said properties to an

amount considerably in excess of the total expenses

of the receivership and such receivership has been

an actual benefit to the mortgage bondholders.

From the above and foregoing facts, I conclude, as

matter of law : •

I.

That the beneficiaries under the moi'tgage deed in

trust actually consented to the issuance of the re-

ceiver's certificates herein and to all proper expenses

of the receivership, and are now estopped either in

their own behalf or by their trustee, the International

Trust Company, from questioning the priority and

paymen't of the receiver's indebtedness over the bonds

of the Berners Bay Mining & Milling Company.

II.

The International Trust Company itself, by its

long acquiescence in the receivership and in the acts

of the receiver after knowledge thereof and by its be-

coming a party to the MacDonald contract by the

executing of the release of its mortgage deed in trust,

under and pursuant to the terms of said contract, is
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estopped from questioning the priority of the re-

ceiver's indebtedness to the mortgage bonds.

III.

The International Tnist Company by its faihire to

promptly insist upon invalidity of the orders appoint-

ing the receiver herein in the first instance and by its

failure to raise such point upon the appeal hereto-

fore taken in this cause has waived all objections

thereto and cannot now be heard to assert such in-

validity.

IV.

All proper expenses of the receivership and all

valid outstanding receiver's certificates and all valid

indebtedness of the receiver not evidenced by said

certificates are valid subsisting liens against said

property and entitled to be paid prior to the payment

of the bonded indebtedness. The International Trust

Company is entitled to a decree foreclosing its mort-

gage deed in trust and for a sale of the properties in

the hands of the receiver, and is entitled to payment

of said mortgage out of the proceeds of said sale after

the pa^^'ment of the expenses of the receivership and

all valid claims against the receiver.

V.

The expenses of the administration of the receiver-

ship, including the compensation of the receiver and

his attorneys, clerical hire, and sucli other expenses

as ap])ertain to the administration of the estate, are

entitled to be paid out of the first moneys realized
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upon such sale. The next claim in order of priority

shall be the entire and remaining indebtedness of the

receiver, whether evidenced by certificates or by

claims, without any priority as between the several

issues of certificates or the floating indebtedness ; and

out of the remaining moneys arising from said sale

the International Trust Company is entitled to be

paid the amount found due upon its mortgage.

[Recital Eelative to Refusal of Court to SSake Find-

ings of Fact and OonclusioRs of Law as Re-

quested by J. 0. McBride, Receiver, and George

M. Newell and Gilmer Clapp, Interveners, etc.]

But the Court declined to make the findings of fact

and conclusions of law so requested and to each and

every of said refusals the said J. C. McBride, re-

ceiver, and George M. Nowell, and Gilmer Clapp, in-

tervenors, by their counsel, duly excepted, and such

exceptions were allowed.

[Judge's Certificate to Transcript of Evidence, etc.]

And, now, because the above and foregoing matters

contained in Vols. I, II, III, IV and V, of which the

one containing this certificate is V, do not appear of

record, I, James Wickersham, the Judge before

Vv^hom said cause was tried, do hereby certify that the

above and foregoing Volumes No. I, II, III, IV, and

V, together, contains a full and complete transcript

of the evidence and proofs taken upon tlie trial of

this cause, and the rulings thereon, and the excep-
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tions taken and allowed and the same is hereby cer-

tified to be correct and is ordered filed, and made a

part of the record herein, and done within the time

allowed by order of the Court made and entered dur-

ing the term at which said cause was tried.

Dated this 16th day of December, 1907,

JAMES WICKERSHAM,
Judge of the District Court for Alaska.

And it appearing to me necessary, I do further

order that Vols. II and IV, which contain original

matter, be forwarded to the U. S. Circuit Court of

Appeals in the original state, and without copying

for that purpose.

Dated this 16th day of December, 1907.

JAMES WICKEESHAM,
Judge District Court, xVlaska.

[Judge's Certificate to Volume V, Bill of Excep-

tions].

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

I do hereby certify that this Volume No. V, and

containing pages from No. 1471 to No. 1683, is a part

of the original Bill of Exceptions in the above-en-

titled cause, and is covered by the certificate attached

to tlie end in Volume V on page 1672.

Dated this 16th day of December, 1907.

JAMES AVICKERSHAM,
District Judge, Alaska.
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[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Decision on the Merits.

On July 1, 1896, the Berners Bay Mining & Milling

Company, a corporation existing under the laws of

the State of Maine, and doing business in Alaska, was

the owner of all the real property in litigation in this

case, and on that day moi'tgaged the same to the In-

ternational Trust Company, of Massachusetts, to

secure the payment of bonds in the sum of $500,000,

issued and sold for its benefit. Thereafter and on

November 1, 1897, the Berners Bay Company divided

and sold all its property to the Seward Gold Mining

Compan}^, the Northern Belle Gold Mining Company,

the Ophir Gold Mining Company, these three cor-

porations assuming the indebtedness of the Berners

Bay Company, but in what proportion or in what

manner is not disclosed by the pleadings or evidence.

The International Trust Company was not a party

to this sale, and does not appear to have ever con-

sented thereto. It does not appear that either of the

three purchasing corporations have or had any other

property than that so purchased from tlie Berners

Bay Company.

On December 15, 1897, Decker Brothers, merchants

at Juneau, instituted an action in this Court against

the Berners Bay Company and the three purchasing

companies to recover judgment on an account of

$154.65 for goods sold and delivered and upon checks
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issued by the defendant and paid by the plaintiffs in

the sum of about $3,000. The complaint contained

additional allegations that the defendants were em-

ploying a large force of men, at an expense of from

$12,000 to $15,000 per month; that the output of the

mines was insufficient to pay running expenses ; that

an indebtedness of about $500,000 was outstanding;

that many of the creditors were threatening suit ; and

that the pro|)ei'ty of the defendant companies was in

danger of being wasted and exhausted ; that said com-

j3anies were in imminent danger of becoming insol-

vent; that, if a receiver were appointed to manage

their business under the direction of the Court, they

would be able to discharge all of their indebtedness,

but that otherwise they could not ; that according to

the belief of the plaintiffs, if the property of the de-

fendants was put up at forced sale, there would not

be realized a sum sufficient to meet the liabilities.

Wherefore, plaintiffs pray the appointment of a

suitable person to take charge of the property of the

defendants, and to manage the business of the defend-

ant corporations, and for the payment of plaintiff's'

<iemands during the course of such receivership.

Service of a copy of the complaint and summons

was made on Willis E. Nowell, superintendent of the

Berners Bay Company, on December 15th, and on

that day Malony and AVinn, attorneys, appearing for

the defendant corporations, the Coui-t (Hon. Charles

S. Johnson, Judge), made an order a] (pointing E. F.
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Cassel receiver of all the property of the four de-

fendant corporations. Two months after his ap-

pointment, on February 12, 1898, Cassel resigned his

trust as receiver, and on the same day Fredk. D.

Nowell was appointed in his place. Prior to the ap-

pointment of Nowell, and on February 11, 1898,

Fredk. 1). Nowell paid Decker Brothers in full for

the demands held by them, mentioned in their com-

plaint, and upon which the action and receivership

were based. No demurrer, answer, or other pleading

was made or filed in that cause by the defendants or

any of tliem directed to the Decker Brothers' com-

plaint, prior to payment or since. No other com-

plaint was filed in the cause by anyone, and after the

payment of Decker Brothers, no further appearance

was made in the case by anyone as plaintifl: or defend-

ant, in the original action.

Frederk. D. Nowell took charge of the property of

the four corporations as receiver on February 12,

1898, and began active operations in the management

thereof as a mining business. It was a financial fail-

ure, and application was made to the Court (Hon.

Charles S. Johnson, Judge), for, and he granted leave

to issue receiver's certificates to enable the receiver to

continue the business of mining and to develop and

prospect the undeveloped veins. Several issues of

receiver's certificates were issued under authority of

Judge Johnson's orders, but ihey were all retired

when the first issue was made as next detailed.
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On October 29, 1901, this Court (Hon. M. C.

Brown, Judge), authorized the receiver to l)orrow

$190,000 and to issue receiver's certificates therefor,

'

' to pay the present indebtedness of the receiver, and

to make up any temporary deficiency that may arise

in developing and operating the Kensington mine and

mill, over the gross earnings from such operations,"

and further, "such certificates to be payable in gold

coin of the United States two years from and after

date, and to bear interest at a rate not exceeding eight

per cent per annum, from and after October 14, 1901,

payable annually,
'

' etc. The Court further ordered

:

"that said certificates be and are a first lien upon the

mines, mining claims, mill, water rights, railwa}' , and

properties of every kind and description of said com -

panics, now under the control of the Court, and shall

be prior to and paramount to any and all mortgage

trust deeds, and indebtedness whatsoever existing

against said companies ; and said certificates shall be

further secured by and constitute a lien all products

and earnings from the operations of said properties

of said receiver, and obligations incidental to the re-

ceivership; the lien of all said certificates being of

equal rank together." The order provided for the

paym.ent and retirement of all previous issues of cer-

tificates, and i\\Qy were all so paid and retired. No

part of the $190,000 so issued has been paid, and they

are all outstanding at this time, and are known in

this case as the "first issue" certificates.
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The ''first issue" was soon exhausted, and the re-

ceiver applied for authoritj^ to issue and sell the '

' sec-

ond issue" of certificates. On November 21, 1902,

this Court (Hon. M. C. Brown, Judge), ordered that

the receiver "is hereby empowered and authorized to

borrow, at not to exceed eight per cent per annum,

said sum of $60,000.00, and to issue receivers' certi-

ficates thereof; in such denominations and at such

times as he may find necessary and most convenient

;

that certificates for the sum of $25,000.00 may be is-

sued immediately and the balance of said $60,000.00

upon the further order of this Court, upon a further

showing to be made in this behalf." The Court fur-

ther ordered "that said certificates be and are a first

lien upon the mines, mining claims, mill, water rights,

railway, and properties of every kind and description

of said companies, now under the control of the

Court, and shall be prior to, and paramount to, any

and all mortgages, trust deeds, and indebtedness

whatsoever existing against said companies save and

except all certificates heretofore issued Avhich shall be

equal in all respects, and said certificates shall l)e

further secured by, and constitute a lien upon, all

products and earnings from the operations of said

IDroperties by the receiver and obligations incidental

to the receivership, the lien of all said certificates

being of equal rank together." These certificates

were to run from January 1, 1903, for one year, and

drew interest at eight per cent per annum. The sum
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of $34,1'<'3.59 in certificates of the "second issue"

were sold and are yet outstanding and unpaid.

On January 30, 1905, this Court (Hon. Royal A.

Gunnison, Judge), authorized the sale of the ''third

issue" of receiver's certificates in the sum of $29,-

861.99, to pay for prospecting the mines under what

is known in this case as the MacDonald contract,

That order provides "that the said certificates, w^hen

issued, shall be a lien upon said property in the hands

of the receiver, the same as all other certificates, ex-

cept as specially otherwise ordered by the Court, and

shall be payable when the said Joseph MacDonald

shall exercise his option under the said contract and

elect to take or reject said x)roperties under the said

contract of May 13, 1904." This "third issue" of

certificates was sold and is yet unpaid, in the sum of

$29,861.99.

On July 20, 1905, this Court. (Hon. Royal A. Gun-

nison, Judge), authorized the receiver to issue an-

other certificate to Joseph MacDonald, in full for his

contract of development w^ork at the mines, in the

sum of $3,765.25, and that certificate is unpaid. It

does not appear to have any authority as a prior lien,

No payments has ever been made on the bonds or

the interest thereon, and no payments have been

made on the receiver's certificates herein mentioned

nor on the interest, and the whole is long since due.

After the payment of Decker Brothers' claim on

February 11, 1898, upon which the original suit was
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based, no other pleadings were filed in any case by

anyone till May, 190i, when an intervening petition

was filed by the First National Bank of Juneau, and

four other certificate holders. In June, 1904, Gill-

espie, Fairchild and Corning, who alleged that they

were also interested as bond and certificate holders,

intervened, praying for the removal of the receiver

and other relief. Thereafter the International Trust

Company was made a party defendant to the original

suit, and on March 5, 1906, it entered its appearance

therein, and filed its cross-complaint praying for the

foreclosure of its mortgage and that the lien of the

mortgage be decreed to be prior to that of the re-

ceiver's certificates.

Thereafter, and on March 13, 1906, the Interna-

tional Trust Company, trustee for the bondholders?

began a separate suit in this Court, No. 536-A, as

plaintiffs, against the Berners Bay Company and the

allied corporations mentioned in the old suit, the

Nowell Mining & Milling Co., the Alaska-Nowell Gold

Mining Co., Thomas S. Nowell, Willis E. Nowell,

F. D. Nowell, individually, and F. D. Nowell and W.

B. Hoggatt, as receivers in the old action, to foreclose

its mortgage on the bonds and property sold to it on

July 1, 1896, and prayed in addition to foreclosure

that the lien of its bonds be decreed to be a prior

and paramount lien upon the property mortgaged.

The defendants named in this bill of foreclosure an-

swered on April 6, 1906, that the plaintiff ought not
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to have and maintain the action because of the pend-

ency of the prior old suit, of Decker Brothers vs.

Berners Bay Co., et al. Upon motion of the Interna-

tional Trust Co., this Court, on April 9, 1907, con-

solidated the old case No. 603, and all intervening is-

sues therein with the last-named suit. No. 536-A, and

the subsequent trial was had upon the consolidated

cause.

The main issue on the trial was conceded by all

parties to be the right of priority between the mort-

gage bonds and the receiver's certificates, and in-

cidentally the priority between the three issues of

receiver's certificates. The objections to the receiver

Nowell 's accounts were also heard, and the settlement

of tlie final report and account of the receiver Mc-

Bride.

The International Trust Co. relied upon its mort-

gage as a first and paramount lien over the subse-

quent receiver's certificates. A portion of the certi-

ficate holders pleaded and sought to establish an

estoppel against the bondholders, in support of their

prior right of lien.

Some, if not all the bondholders, whose trustee the

International Trust Co. was, knew of the issuance

of the various issues of receiver's certificates and

consented thereto. Prior to the order of October

29, 1901, authorizing the $190,000 or "first issue" of

certificates, bondholders subscribed $-15,000 to be and

which was invested therein as issued, as follows:
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Thomas Stokes $20,000, 1). L. Webster $10,000,

Henry Endicott $10,000, and Edw. Hobart $5,000.

Of that first issue the following bondholders i^ur-

chased certificates in the following amounts : Thomas

Stokes $,25,00, D. L. Webster $10,000, Henry Endi-

cott, $28,431.11, Wallace Hackett, $11,912.94, F. L.

Slade, $2,000, F. S. Landon, $1,000, and George K.

McLeod, $3,000. Of the "second issue" Wallace

Hackett purchased certificate No. 2 for $15,996.29.

On February 26, 1903, Thomas S. Nowell and Fred

D. Nowell and Willis E. Nowell, his sons, sought to

sell the mining property in controversy, and in which

they claimed as equit as mortgagors, and to that end

entered into a contract with Wallace Hackett, an

eastern bondholder, to procure the deposit with

Hackett of all the bonds for that purpose. That

contract recites that the bondholders are the parties

of the first part, and "Wallace Hackett of Ports-

mouth, N. H., trustee, herein designated as the party

of the second part; and Thomas S, Nowell, Fred-

erick D. Nowell, and Willis E. Nowell, all of Ju-

neau, Alaska, parties hereto of the third part." The

contract recites the issue and sale of the bonds, the

nonpayment of interest, the appointment of the re-

ceiver, and the—"and whereas, under the authority

of said Court, said receiver has issued, from time to

time, evidences of indebtedness of said corporation

in the form of receiver's certificates which aggre-

gate upwards of two hundred tliousand $200,000 dol-
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lars," and other recital? of general character show-

ing a promise of sale by the Nowells, and then

—

''Now, therefore, be it known that the parties here-

to, in view of securing the results above set forth

hereby agree with each other as follows, to wit :

First. The bondholders will deposit their bonds

with Wallace Hackett, of Portsmouth, N. H., who

will act as trustee for the purpose hereinafter de-

scribed and issue his receipts for the bonds deposited

with him. The acceptance of such receipts on the

part of the bondholders shall constitute the assent

of said bondholders to this contract and the terms

thereof.

Second. The parties hereto of the third j)art shall

provide for the prompt payment of the receiver's

certificates of indebtedness and interest thereon to

the full satisfaction of the United States District

Court, and shall obtain the discharge of said corpora-

tion from the custody of said Court as above de-

scribed."

"Fifth. While it is not the purpose of this con-

tract to bind the parties of the third part to the per-

formance of this paragraph exactly as herein writ-

ten—but under the necessities of the case some lee-

way for changes in the negotiation must necessarily

be granted to said parties of the third part—still it

is the intention and purpose of the parties of tlie

third part hereto to negotiate a contract for the sale
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of the above properties with a syndicate of substan-

tial worth, and to receive in payment thereof enough

money to discharge the receiver's certificates and

interest thereon, now outstanding, also that the pur-

chasing syndicate shall erect a mill of the capacity

of one thousand (1,000) tons per day," and further

agreements contemplating a reorganization to be ac-

complished by the Nowells under that contract. The

contract further provides that:

*'Said trustee is hereby vested with full authority

to proceed with the foreclosure of the mortgage now

on said Berners Ba}^ properties and secured by the

mortgage bonds above named, should such .step

prove necessary. And, furthermore, said trustee is

vested with full authority to do and perform all

things necessary for the purpose of carr^dng out this

contract so far a.s it devolves upon him."

Wallace Hackett then addressed a circular letter

to the bondholders, enclosing a copy of the forego-

ing contract, and requesting them to deposit their

bonds with him in aid of the reorganization under

the terms of that contract. The Nowells, third party

thereto, also sent out a circular letter to the bond-

holders dated March 14, 1903, urging the bond-

holders to so deposit their bonds with Hackett un-

der the contract.

Out of the total 500 bonds 498 were so deposited

with Wallace Hackett under those conditions and

upon the representations contained in that contract.
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He deposited security for the other two with the In-

ternational Trust Company and represented the

whole isPiie in the attempted sale of the mortgaged

mines.

Under this agreement and on May 13, 1904, the

Nowells entered into a contract with Joseph Mac-

Donald for the sale to him of the mines, if upon his

examination and development work he should elect

to purchase them. The receiver, Fredk. D. Nowell,

in that contract with MacDonald, agreed that all de-

velopment work should be paid for with receiver's

certificates in case MacDonald declined to purchase.

On July 1, 1904, the receiver, Fredk. D. Nowell, in

his report to the Court, reported the MacDonald con-

tract, that the work was then progressing, and also

reported and filed in the court records a waiver of

Wallace Hackett dated June 13, 1904, of the bond-

holders priority of lien, omitting the caption as fol-

lows :

"Whereas, the holders of the bonds of the defend-

ant companies in the above suit, viz.. The Berners

Bay Mining and Milling Co., the Northern Belle Gold

Mining Co., the Seward Gold Mining Co., and the

Ophir Gold Mining Co., did consent to the issuance

of the receiver's certificates in this cause and the or-

ders of the Court allowing and giving such certifi-

cates priority over the mortgage bonds of said com-
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panies, but such consent never foi-mally entered of

record herein.

Now, for the purpose of making such consent a

matter of record, I, Wallace Hackett, for myself

and as trustee, and holder of said bonds, shown in

the list hereto attached, do hereby consent to and

waive davy and all objections to the orders of the

Court herein authorizing said certificates and fur-

ther issues thereof, and giving same priority over

said bonds.

[Signed] WALLACE HACKETT."
Wallace Hackett also wrote letters to the same

general effect to the Nowells, all of which are in the

record. MacDonald prospected the mines by cross-

cutting and boring the Kensington tunnel, and then

elected not to purchase under his option with the

receiver. On January 30, 1905, this Court (Hon.

Royal A. Gunnison, Judge) authorized the ''third

issue" of receiver's certificates in the sum of $29,-

861.99 to pay for that work, and that effort to sell

the property failed. No other authority from the

bondholders to Wallace Hackett for making the

waiver of their rights of priority is shoTNTi by the

evidence in this case than the recitals and terms of

the contract of Februar}^ 26, 1903.

None of the bondholders have been made parties

to this litgation or appeared therein, except as their

interests are represented by the International Trust

Company. The International Trust Company was
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not a party to this litigation till, upon petition of

the defendants on July 13, 1905, it was made a party

to the original suit. Thereafter and on March 13,

1906, it brought a separate suit. No. 436-A, to fore-

close the mortgage held by it to secure the payment

of the bonds for which it wa^ trustee. Other facts

are stated in the opinion.

MALONEY & COBB,

For Nowell, Eeceiver, the Nowells and all

Corporation Defendants.

WILLIAM A. BAENHILL,

For Eeceiver McBride.

SHACKLEFOED & LYONS,

For International Trust Co.

WINN & BUETON,

For Certificate Holders.

WICKEESHAM, District Judge.—The principal

issues of law in this case were determined, on Feb-

ruary 11, 1907, b}^ the Circuit Court of Appeals, on

an appeal from a former decree of this Court or-

dering the sale of the property in litigation. The

International Trup,t Co. vs. Decker Bros et al.,

Fed. . The cause has now been fully heard on

its merits, and, while the facts are now amplified and

fully stated, the law announced on the former ajv

peal is still fully applicable thereto and settles most

of the contested issues.

Objection is made to the Jurisdiction of this Court

in the original case of Decker Bros. vs. Berners Bav
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Co. et al. That objection is based, as it was on the

former appeal, upon the want of a sufficient state-

ment of facts in the original complaint, and also

upon the failure of jurisdiction, even if the com-

plaint was good, by the payment of the Decker Bros,

claim and their withdrawal from the casje. Thle

complaint of Decker Bros, upon which the receiver-

ship was based was filed in this court on Decem-

ber 15, 1897, upon an open account for goods sold

to and money paid for the use of the defendants.

This account was fulh^ paid and satisfied by Fredk.

D. NoAvell on February 11, 1898, and never since

that day did those plaintiffs have any interest in

the suit. They did not again appear in the case.

No answer had then been made to their complaint

and no judgment was ever entered thereon. When

the money was paid a receipt in full was given for

their demands, and from that moment there was no

plaintiff in the case, and consequently no defendant

—no parties litigant. The case was closed, so far

as the cause of action sued on was concerned, and

the only duty remaining to the Court was to settle

the receiver's accounts as they stood on that day

and dismiss the suit. The Holladay case, 29 Fed.

226 (236).

On the next day, Febimary 12, 1898, however,

Fredk. D. Nowell was apopinted receiver of tlio

property by the Court and entered upon tliat ser-

vice, and continued to exercise the functions of a re-
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ceiver thereof, without plaintiff or defendants, in the

case where no issue of law or fact was involved, un-

til May 13, 1904—more than six years—when the

next litigant appeared by the filing of a petition by

the First National Bank of Juneau, and other re-

ceiver's certificate holders. Thereafter other certi-

ficate holders, and claimants of equities in the prop-

erty intervened, and finally, on March 5, 1906, the

International Trust Co. appeared in pursuance to

proceedings to make it a party, and prayed for the

foreclosure of its mortgage. Every receiver's cer-

tificate in controversy in this suit was issued prior

to this date—the last being issued on July 20, 1905.

Jurisdiction is the power to hear and determine.

Simmons vs. Saul, 138 U. S. 454. The Circuit Court

of Appeals expressed grave doubt whether this Court

had jurisdiction under the allegations of the Decker

Brothers' complaint while the plaintiffs were before

the Court in a pending suit upon a legal cause of

action. When the demand was, on February 11,

1898, paid in full by Fredk. D. Nowell, for the de-

fendants, and both plaintiffs and defendants had dis-

continued their litigation, what jurisdiction remain-

ed? A receiver is a mere agency of the Court ap-

pointed to assist the Court within its jurisdiction,

and when the Court is without jurisdiction, the re-

ceiver is Vvithout jurisdiction. A court has no jur-

isdiction to appoint a receiver for a corporation,

either original or ancillary except in a pending suit.
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Sections 1060, 1061, Hills Anno. Laws of Oregon,

1892; Sec. 753, Code Civ. Pro. Alaska, Carter's

Codes, p. 300 ; Mercantile Trust Co. v. Kanawha ^y.

Co., 39 Fed. 337; In re Brandt, 96 Fed. 257; Greene

vs. Star Cash Co., 99 Fed. 656; Merchants' Bank

vs. Kent, Judge, 43 Mich. 292 (296) ; Jones v. Schall,

45 Mich. 379 (380) ; Jones v. Bank of Leadville, 17

Pac. 272 (276) ; Hottenstein vs. Conrad, 9 Kan. 435

(438) ; High on Receivers^ sees. 3, 5, 6, note 2. The

dismissal of the bill or the discontinuance of the suit

operates to discharge the receiver; as between the

parties to the suit his functions are ended, thougli

he continues to act until he accounts and turns over

his. trust i^roperty. 23 Am. & Eng. Ency. of Law,

2d. ed., "Receivers," p. 1131; 17 Ency. of PI. & Pr.,

687, notes 1 and 2; Beach on Receivers, Anderson's

ed. 796; The Holladay Case, 29 Fed. 226 (236).

The real controversy on the trial of this cause has

rested upon the plea of estoppel raised by the al-

legations of the former receiver, and the certificate

holders against the bondholders. The former re-

ceiver, Fredk. D. Nowell in his answer to the objec-

tions of the International Trust Co. to the allowance

of his claims as receiver alleges: "That in issuing

the receiver's certificates mentioned in said objec-

tions he acted Avith the knowledge, advice and con-

sent of the bondholders and with the knowledge and

consent of the International Trust Company and

used the proceeds thereof in paying the expenses
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of the administration of said estate and in bettering

said properties." The pres^ent receiver makes prac-

tically the same or stronger allegations of consent

and estoppel while all the defendant corporations

and all certificate holders who are not ]x)ndholders

join in that defense. The waiver of the priority of

the bondholders' lien filed by Wallace Hackett on

June 13, 1904, is, of course, the principal ground of

estoppel prei^ented in evidence. The first and sec-

ond issues of receiver's certificates were authorized,

issued and sold long prior to the execution of that

waiver, and under the well-known principles of es-

toppel the subsequent waiver was not a sufficient act

of estoppel. The prior holders were not induced by

that waiver to purchase the certificates, to part with

their mone}^ or to do or refrain from doing any

act to their loss or damage. The third issue—the

MacDonald issue—was authorized subsequent to the

filing of that waiver, and if the facts are sufficient

to constitute an estoppel agains.t the bondholders this

issue may claim the benefit thereof.

That waiver Vv^as filed by Hackett, to use the words

of the instrument "for myself and as Trustee, and

holder of said bonds." With it he filed a list of the

bondholders and the number of bonds each held, and

thus his individual holding and the amount he rep-

resented as trustee was clearl}^ disclosed on the face

of the record. It appeared therefrom that he was

the owner of 27 bonds and the trustee for 473.
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An estoppel will not be predicated upon a portion

of the record and facts but upon the whole thereof.

All the facts and agreements upon which that waiver

was authorized must be considered in determining

its character and the authority the trustee had to

destroy the lien of the bondholders. The contract

between the bondholders and Hackett and the No-

wells, of February 26, 1903, was the basis for the

creation of the Hacket trusteeship. That contract

was sent to each bondholder with a copy of Hackett 's

letter of explanation of March 31, 1903. At the same

time the Nowells, the other party to the agreement,

sent out their circular letter of March 14, 1903.

These communications invited the bondholders to de-

posit their bonds with Wallace Hackett as trustee

for the purpose of making a sale, and j^urported to

give them the full and complete terms upon which

they and all parties were to act in that matter.

That contract provided that in the plan of sale and

re-organization proposed thereby the Nowells "shall

provide for the prompt pajment of the receiver's

certificates" and that they should obtain the dis-

charge of the Berners Bay Co. and allied corpora-

tions from the custody of this Court. The contract

further provided that it was the purpose and in-

tention of the Nowells "to negotiate a contract for

the sale of the a])ove properties with a syndicate of

substantial worth, and to receive in ])ayment there-

of enough money to discharge the receiver's certi-



The International Trust Company et al. 2599

ficates and interest thereon now outstanding, also

that the purchasing syndicate sliall erect a mill of

a capacity of one thousand (1000) tons per day,"

and that a general reorganization by the creation of

a new purchasing corporation should be created to

take over all the propert}^ It was a scheme to sell

the properties to new people with money sufficient

to pay the receiver's certificates and to put in a

largely increased capital stock, and make the bonds

outstanding good, instead of destroying them. No

power was given to Wallace Hackett by that con-

tract, or suggested in his or the Nowells' circular

letters of advice to the bondholders, to waive the

priority of lien of the bondholders. He was not

given any authority to consent to the issuance of

receiver's certificates having priority over the bonds,

but a fair construction of the power—a full consid-

eration of the whole arrangement, conclusively

proves that his duty and power was to protect the

bonds and their then present status. True he was

given "full authority to do and perform all things

necessary for the purpose of carrying out this con-

tract so far as it devolves upon him,
'

' but that must

be construed in connection with the clause providing

that the Nowells "shall provide for the prompt ]iay-

ment of the receiver's certificates."

The Nowells were a party to that contract and at

the same time the representatives of the Berners Bay

and allied mining corporations and all these bound to
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know and did know the limitation upon Hackett'.'^;

power. The first and second issues of receiver's cer-

tificates liad been issued and sold long prior there-

to and were therefore not aided by any estoppel

created by the Hackett waiver. In pursuance to the

acquiescence of the bondholders by filing their

bonds with Hackett and the Nowells, the latter, for

the five allied mining corporations, entered into a

contract with Joseph McDonald to run the Kensing-

ton tunnel, etc., and then to elect whether he would

or not purchase the mines upon the terms mentioned

in the contract dated May 13, 1904. There is no pro-

vision in the MacDonald contract, nor in the order

of this Court of May 15, 1904 (Judge Brown), au-

thorizing the receiver to enter into it by his signa-

ture, promising the MacDonald certificates after-

ward issued under it any priority over the bonds

of the former issues of receiver's certificates. Upon

all the facts and agreements upon which the Mac-

Donald or third issue certificates were authorized

and paid out, it is my judgment that Hackett had

no power to make his waiver of priority and to sub-

ordinate the lien of the bonds to that of the Mac-

Donald or any prior issue of certificates. It must

be noticed, also, that while the MacDonald contract

was signed by MacDonald and entered into on ]\Iay

13th, and authorized by this Court on May 15, 1904,

the Hackett waiver was not signed and executed un-

til June 13, 1904—a month later. It cannot, there-
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tove, be held to have been an inducement to that con-

tract or to the acceptance of the MacDonald issue

of certificates under that contract. It was a gratu-

itous and unauthorized destruction of the trust im-

posed in Wallace Hackett by the bondholders, and

being without power, and that fact known to all those

wlio took certificates under the MacDonald con-

tract, it does not constitute an estoppel to the prior-

ity of the lien of the bonds over the receiver's certi-

licateF,. The numerous letters from Wallace Hack-

ett to the Nowells add nothing to the estoppel since

he had no authority from the bondholders to bind

them in any wa}^ The holder of receiver's certifi-

cates is put upon inquiry as to all that has been

done in the litigation in which the certificates were

authorized, and is charged with notice of all subse-

quent proceedings therein. The doctrine of lis pen-

dens would charge anyone who dealt with property

of these corporations through the Court, pending

the litigation, with notice of the litigation and the

order thereof and the whole of the proceedings there-

in. Mercantile Trust Co. vs. Kanawha Ry. Co., 58

Fed. 17.

It is my judgment, however, that tlie receiver's

certificates are not void, but are a ^'alid obligation

of the Berners Bay Mining & Milling Com])any, and

their allied corporations which then owned and now

own the equity of redemption in tlic property of the

Berners Bay Company. They were is;^ue(l by Fredk.
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D. Nowell, with the knowledge and consent of those

corporations and their officers, and for the benefit of

their property. Even if he had no authority as re-

ceiver he had authority as the agent and represen-

tative of those corporations (The Holladay Case, 29

Fed. 226 (236), and admittedly issued the certifi-

catef} in payment for development and annual as-

sessment work done on their mines. Then, too,

those certificates were issued under the orders of

this Court entered at prior terms of this Court years

ago, and no attempt has been made to obtain relief

against the same under the provisions of section 93

of the Code of Civil Procedure, Carter's Codes, p.

163, or at all. It is doubtful if this Court may now

vacate said orders or even treat them as void.

The first if^sue of $190,000 was sold upon the dis-

tinct agreement that it was a prior and paramount

lien upon the corporation property. It was sought

to put the second issue in the same rank—to displace

the prior lien of the first issue by giving to the sec-

ond an equal rank therewith. There was no attempt

in the final order authorizing the third issue to give

the MacDonald certificates rank with the first and

second issues. The takers of the second issue knew

of the status given to the first issue and must be

held bound thereby. Union Trust Co. vs. Illinois

Midland Co., 117 U. S. 434 (436). The rights of the

holders of these different issues of receiver's certi-
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ficates are analogous to those of prior and subse-

quent mortgages. In the last case cited the Court

quoted Mr. Justice Harlan with approval, as follows

:

"Those who take receiver's certificates must be

deemed to have taken them subject to the rights of

parties who have prior liens upon the property, and

who have not, but should have been brought before

the Court. While the Court, under some circum-

stances, and for some purposes, and in advance of

the prior lienholders being made parties, may have

jurisdiction to charge the property with the amount

of receiver Vs certificates issued by its authority, it

cannot, without giving such parties th^eir day in

court, deprive them of their priority of lien. When

such prior lienholders are brought before the Court,

they become entitled, upon the plainest principles of

justice and equity, to contest the necessity, validity,

effect, and amount of all such certificates, as fully

a?i if such questions were then, for the first time,

presented for determination. If it appears that they

ought not to have been made a charge upon the

property, superior to the lien created by the mort-

gages, then the contract rights of the prior lienhold-

ers must be protected. On the other hand, if it ap-

pears that the Court did what it ought to have done,

even had the trustee and the bondholders been be-

fore it when the certificates were authorized to be is-

sued, the property should not be relieved from the
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charge made upon it, in good faith, for its protec-

tion and preservation."

Evidence is offered and argument presented to the

Court seeking to erect an estoppel aginst Thomas

Stokes, D. L. Webster, Henry Endicott, Wallace

Hackett, P. L. Slade, F, S. Landon, and Geo. K. Mc-

Leod, individually, becaup^e of the fact that they

purchased certificates and -waived the priority of

their bond liens thereby. The answer to that is that

none of these persons are made parties to this suit,

no issues; are presented in the pleadings upon which

they were required to come before the Court, they

have not individually had their day in couii: and

no judgment ought to go against them without notice.

Objections to the allowance of certain items in the

receiver's accounts of Fredk. D. Nowell, fonner re-

ceiver, for salary and expenses, and for certificates

issued by him to Nathan Greene, his bookkeeper, and

other employees, and to Thomas S. Nowell, and Wil-

lis E. Nowell, for moneys, expenses, salaries and

claims is made by the International Trust Company,

and evidence produced to p,how that the receivership

was conducted in the interests of the Nowells, and

unnecessarily prolonged for ten years for speculative

purposes, and that certificates were issued by the

former receiver for carrying on the businesj^ of the

corporations and prospecting and developing mines.

All such objections are overi*uled and denied. The

allegations are true in a general sense, but the trus-
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tee, the International Trust Company and the bond-

holders are quite as much or more to blame for the

extraordinary length of the receivership in this case

as the receiver. If that trustee had performed its

plain duty to its bondholders or if they had moved

it to act as they had the right to do this suit would

have ended ten years ago just where it must end

now—by foreclosure of the mortgage. It has been

pressed upon the Court by counsel for the Interna-

tional Trust Co. that the law was w^ell settled and

well known prior to the appointment of the former

receiver that he was without authority to carr}^ on

the trust for so long a period and under such cir-

cumstances; that contention is entirely correct but

that law affected the Trust Co. with equal or greater

force than it does receiver Now^ell. He had the inter-

ests of hij^ own corporations and those of the equita-

ble owners thereof subject to the mortgage in his

keeping. He acted in open daylight and neither the

Trust Company nor the bondholders can claim that

they were without knowledge of his acts. Both sides,

however, have this fair excuse for the long delay

—

that they were seeking a means of extracting this

property from its insolvent condition and putting it

into shape to work and pay the bondholders and all

its obligations. In my judgment all jiarties in in-

terest are equally responsible for the long delny in

closing this trust; neither the receiver Nowell nor
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tho.se who own and represent the four original cor-

porations ought to be specially punished for what

the bondholders and the International Trust Co.

could have prevented at any time. Since the Circuit

Court of Appeals, in the former appeal in this case,

has declared that the bonds constitute a prior lien

upon the mortgaged property over the receiver's cer-

tificates, the International Trust Co. has no such in-

terest as enables it to defeat the payment of the re-

ceiver's certificates out of the surplus belonging to

the mortgagors. The former receiver's reports will

be approved and the objections to the payment of the

certificates overruled.

The report of the present receiver will also be ap-

proved with this exception: The receiver McBride

will be allowed $250 per month salary, and his at-

torney $250 per month salary, both to be paid as

costs of litigation.

The petition of John H. Cobb for an allowance of

$20,000 for services for the former receiver is de-

nied; he acted as attorney for the receiver under a

wa^itten contract for $1,500 per annum; and this

Court cannot increase the amount though it might

think the contract price insufficient.

The petition of Shackleford & Lyons, and John J.

Boyce to be allowed $5,000, by the present receiver

for services in the Johnson suit, is denied. Tliey may

file their lien on the judgment in that suit for tlic

settlement of their claims for services therein.
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The present receiver has a sum of monev in his

hands paid by the International Trust Co. to pay

for annuaj assessment work on unpatented mines.

He will pay that money to Shaekleford & Lyons and

they will pay for such annual assessment work there-

from. Thereupon the present receiver and all his

employees will be discharged and his bond exoner-

ated.

A petition of the special master for compensation

and payment of claims for publishing notices of sale

is allowed. Each of the charges for publication of

the notice of sale is allowed, and the master will be

allowed the sum of $ to be taxed as costs in

this case.

A decree may be prepared adjudging the bonds in

the sum of $500,000, and the interest thereon to date,

to be a prior and paramount lien upon all the mort-

gaged premises which shall be sold by the marshal

in accordance with the law to pay the same, but that

the accounts and salary of the present receiver, Mc-

Bride, his attorney, Wm. A. Barnhill, and the costs

of this case shall be first paid.

The receivers' certificates shall be decreed to be a

subsequent lien to the mortgage bonds and costs, on

the propert}^ mortgaged, and there may be a decree

that they be paid out of said property after the bonds

and interest, and costs are first paid ; the first series

of bonds and interest shall be first paid, the second

series and interest shall then be paid ; and the third
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series and interest shall then be paid ; the said issues

shall be paid in the order of issuance according to

the contract of issue.

All general indebtedness subsequent to the last is-

sue of receiver's certificates will be paid from any

fund left after paying the said prior certificates, and

in proportion and in equal rank. Insofai* as re-

ceiver Fredk. D. Nowell has received certificates he

will be paid as they are paid; for any general claim

of salary and expenses not covered by certificates he

will be paid after all certificates are paid; and the

same rule will apply to any claims held by Thomas

S. Nowell and Willis E. Nowell, Malony & Cobb, at-

torneys or either of them, or any other general cred-

itor.

The International Trust Co. may bid on the v^ale

of the mortgaged property, and the bonds and in-

terest to the full amount may be accepted in pay-

ment; if their bid exceeds the am^ount of the l^onds

and interest the excess shall be paid into court in

cash to be applied upon the receiver's certificates and

other subsequent indebtedness according to the con-

tract of issue. If any other person or coii")oratioii

shall bid the gTeater amount, the sum so bid and ac-

cepted shall be paid into this Court to be applic:! in

payment as herein ordered.

The Court will cover any matter not noticed, in

the decree.
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Let findings of fact, conclusions of law and decree

be prepared in accordance with these suggestions.

Done at Juneau, Alaska. April 27, 1907.

JAMES WICKERSHAM,
District Judge.

[Endorsed] : 603 & 536-A consolidated. Decker

Bros. vs. Berners Bay M. & M. Co. et al. Opinion.

Filed Apr. 27, 1907. C. C. Page, Clerk. By A. W.

Fox, Deputy.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Motion to Correct the Record.

Now, come Berners Bay Mining and Milling Co.,

Seward Gold Mining Co., The Ophir Gold Alining

Co., the Northern Belle Gold Mining Co., original

defendants herein; Nowell Mining and Milling Co.,

a corporation; Alaska Nowell Gold Mining Co., a

corporation; Thomas S. Nowell; Willis E. Nowell;

Frederick D. Nowell, individually; and Frederick

D. Nowell as Receiver; and George M. Nowell and

Gilmer Clapp, Intervenors, and respectfully show

the Court:

That on the trial of the above-entitled and num-

bered cause as consolidated, the evidence produced

on behalf of the Receiver J. C. ]\IcBride was also

produced, offered and received on behalf of the sev-

eral parties in tbis motion al)ove named ; that, for

convenience of the Court and <'()unseb the introduc-
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tion of said evidence was made b)^ Mr. William A.

Barnhill, the attoriie}^ representing said J. C. Mc-

Bride, Receiver, but tlie statement was distinctly

made to the Court, in open court and in the presence

of counsel for all the parties, that the evidence so

offered was also offered on behalf of the parties

above named ; that, by inadvertence of the Clerk, the

several journal entries made herein on the 11th, 12th,

13th and 15th days of April, 1907, failed to shov:

that the evidence so introduced by William A. Barn-

hill, as aforesaid, was introduced on behalf of any

other parties than AVilliam C. McBride, Receiver,

when in truth and in fact the evidence shown in said

journal entries to have been offered and introduced

by said AYilliam A. Barnhill on behalf of J. C. Mc-

Bride, was also introduced en behalf of the above-

named parties.

The}^ further respectfully show to the Couit that,

at the conclusion of the testimony" in chief for the

International Trust Co., a motion was presented for

a dismissal of the complaint and cross-complaint of

the said International Trust Co., by William A.

Barnhill on behalf of the Receiver J. C. McBride

and the above-named parties, but, by inadvertence,

the clerk, in preparing said journal entries, failed

to show that said motion was made in behalf of any

other party than the said J. C. McBride. The mo-

tion referred to was made on the 11th day of April,

1907, and is found on page 98 of Journal E. Tiiat
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it is believed said inadvertence and mistake of the

clerk was due to the fact that he failed to hear or

note the statement made in open court as above re-

ferred to, and therefore supposed that the said Will-

iam A. Barnhill was acting soleh^ in behalf of J. C.

McBride, Eeceiver, whom he represented on the rec-

ord. The affidavit of W. A. Barnhill is attached

hereto and made a part hereof.

Wherefore, the above-named parties to this motion

respectfully move the Court that the orders above

referred to be corrected so as to speak the truth, by

an interlineation, after the name "J. C. McBride"

wherever the same occurs in said orders, of the names

of these defendants and intervenors ; or for such other

corrections in accordance with the truth as the Court

mav deem proper.
MALONY & COBB.

United States of America,

District of Alaska,—ss.

J. H. Cobb, being first duly sworn, deposes and

says:

T am one of the attorneys of record in the al)ove-

entitled and numbered cause as consolidated, and

was present and participated in the trial of said

cause on the 11th, 12th, 13th and 15th days of April,

1907; that the facts set forth in the above and fore-

going motion are true.

J. 11. COBB.



2612 George M. No well ct al. vs.

Subscribed and sworn to before me this 30th day

of January, 1908.

[Notarial Seal] JOHN G. HEID,

Notary Public for Alaska.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Affidavit of William A. Barnhill.

United States of America,

District of Alaska,—ss.

I, William A. Barnhill, being first duly s^\ orn, de-

pose and state as follows, to wit : That I am attorney

for the Receiver, John C. McBride, in the above-

entitled matter; that on the trial of the above-en-

titled matter I acted in the capacity of attoraey for

the Receiver, John C. ^IcBride; that in many re-

spects the interests which the Receiver John C. Mc-

Bride represented at the said trial, and the inter-

ests which Messrs. Maloney and Cobi), attorneys for

the Intervenors Nowell and Clapp and certain de-

fendants in said matter represented, were identical

and supported by the same evidence w^hich was in-

troduced at said trial. That is was understood at

said trial between Messrs. Maloney and Co))]) and

affiant and the Court, that the evidence introduced

for the Receiver John C. McBride at said trial

should also stand on the record in favor of the said

interests represented by Messrs. Maloney and Col)b.
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That before the introduction of the said evidence on

behalf of the Eeceiver, Jolm C. McBride, this under-

standing was made known in open court, and the

Judge of this court stated at that time that the rec-

ord might show that the evidence introduced for the

Eeceiver John C. McBride, as above stated, should

be considered as introduced for the interests repre-

sented by Messrs. Maloney and Cobb, as above stated.

Affiant further states that at the conclusion of the

testimony in chief for the International Trust Com-

pany, a motion was presented by him, acting for and

on behalf of the Receiver John C. McBride, for the

dismissal of the complaint and cross-complaint of

the International Trust Comj^any, and that it was

understood at that time, in open court as affiant re-

members, that the records should show that said mo-

tion was also made on behalf of the interests repre-

sented b.y Messrs. Maloney and Cobb, as attorneys of

record in said cause.

Further affiant saith not.

W. A. BARNIIILL.

Subscribed and sworn to before me this 30tli day

of Januar}^, 1908.

[Seal] JOHN G. HEID,

Notary Public for Alaska.

Nos. 603 and 536-A. In the District Court of tlie

United States for the Div. No. 1 of Alaska. Docker

Bros., etc.. Plaintiffs, vs. Berners Bay Mining &
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Milling Co. et al., Defendants. Affidavit of Wm. A.

Barnhill. Wm. A. Barnhill, Attorney for Receiver.

Original. No. 603 and 536-A. In the District

Court for Alaska, Division No. 1, at Juneau.

Decker Bros., et al., Plaintiffs, vs. Berners Bay M.

& M. Co. et al.. Defendants. Motion to Correct the

Record. Filed Jan. 30, 1908. C. C. Page, Clerk.

By A. W. Pox, Deputy. Malony & Cobb, Attorneys

for Intervenors et al. Office : Juneau, Alaska.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Order Correcting Journal Entries of April 11, 12, 13

and 15, 1907.

This cause came on to be heard, upon the motion

of Berners Bay Mining and Milling Co., Seward

Gold Mining Co., Ophir Gold Mining Co., Northern

Belle Gold Mining Co., Nowell Mining and Milling

Co., Alaska-Nowell Gold Mining Co., Thomas S.

Nowell, Willis E. Nowell, Frederick D. Nowell, and

Frederick D. Nowell as Receiver, defendants; and

George M. Nowell and Oilman Clapp, Intervenors,

to correct the journal entries made on the trial of

this cause on the 11th, 12tli, 13th and 15th days of

April, 1907, so as to show that the testimony, ex-

hibits and evidence offered by William A. Barnhill

on the trial of this cause in behalf of the receiver,

John C. McBride, were all also offered on behalf of
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the above-named parties ; and that the motion to dis-

miss the complaint of International Trust Co., made

on the 11th day of April, 1907, by William A. Barn-

hill, was also made on behalf of the above-named

movants herein.

And the Court having heard said motion and the

affidavit in support thereof, grants the same.

It is therefore considered by the Court, and so

ordered, that the order of April 11, 1907, on page 98

of Journal E be corrected as follows: Beginning at

the 8th line from the end of said order, and after the

words, "The International Trust Co. rests its

cause,
'

' the said order shall read as follows

:

"Whereupon William A. Barnhill, attorney for

the Receiver moves in behalf of said Receiver, The

Berners Bay Mining and Milling Co., Seward Gold

Mining Co., Ophir Gold Mining Co., Northern Belle

Gold Mining Co., Nowell Mining and Milling Co.,

Alaska-Nowell Gold Mining Co., Thomas S. Nowell,

Willis E. Nowell, Frederick D. Nowell, and Fred-

erick D. Nowell as Receiver, to dismiss the com]3laint

of the International Trust Co., which said motion is

denied.

"Whereupon Thomas S. Nowell was called as a

witness and testified on behalf of the Receiver, J. C.

McBride, the Berners Bay Mining and i\Iilling Co.,

Seward Gold Mining Co., Ophir Gold Mining Co.,

Northern Belle Gold Mining Co., Nowell Mining

and Milling Co., Alaska-Nowell Gold Mining Co.,
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Thomas S. Nowell, Willis E. Nowell, Frederick D.

Nowell, and Frederick D. Nowell as Receiver.

''Whereupon Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,

11, 12, 13, 14, 15, 16, 17, 18, 20, 21 , 22 , 23 , 24 ; 25 , 26

,

27, 28, 29, 30, 31, 32, 33, 34, 35, 36 and 37 were of-

fered, received and marked in evidence on behalf of

the Receiver, J. C. McBride, Berners Bay Mining

and Milling Co., Seward Gold Mining Co., Northern

Belle Gold Mining Co., Ophir Gold Mining Co.,

Nowell Mining and Milling Co., Alaska-Nowell Gold

Mining Co., Thomas S. Nowell, Willis E. Nowell,

Frederick D. Nowell, and Frederick D. Nowell as

Receiver.

''And further trial of this cause is continued until

to-morrow, Friday, April 12th, at 10 o'clock A. M."

That the order of April 12, 1907, on page 99 of

Journal E. be corrected as follows : Said order, after

the words, "And the trial of this cause was pro-

ceeded with as follows, to wit,
'

' shall read as follows

:

"Thomas S. Nowell was recalled and testified as

a witness in behalf of J. C. McBride, Berners Bay

Mining and Milling Co., Seward Gold Mining Co.,

Ophir Gold Mining Co., Northern Belle Gold Mining

Co., Nowell Mining and Milling Co., Alaska-Nowell

Gold Mining Co., Thomas S. Nowell, Willis E.

Nowell, Frederick D. Nowell, and Frederick 1).

Nowell, as Receiver.
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''Whereupon Exhibits 38, 39, 40, 41, 42, 43, 44, 45,

46j^ 47, 48, 49 and 50 were offered, received and

marked in e\'idence in behalf of said parties.

"Whereupon Robert A. Kinzie was sworn and

testified as a witness in behalf of the said Receiver,

the defendants, and George M. Xowell and Gilmer

Clapp, Intervenors. Exhibit 51 was offered, re-

ceived and marked in evidence in behalf of the Re-

ceiver and all of said parties, and the International

Trust Co.

"Whereupon, B. M. Behrends was sworn and tes-

tified as a witness on behalf of the receiver, the de-

fendants and the intervenors Nowell and Clapp, and

exhibits 52 and 53 were offered and received in evi-

dence in behalf of said parties.

"Whereupon Willis E. Xowell was sworn and tes-

tified as a witness on behalf of the Receiver, the de-

fendants and the Intervenors, Clapp and Xowell.

"Whereupon the deposition of John M. Graham

was offered, received and marked in evidence in be-

half of said parties as exhibit No. 54.

"Whereupon B. L. Thane was sworn and testified

as a witness on behalf of the receiver, the defendants

and the intervenors, Clapp and Xowell. Thomas S.

Xowell was recalled and testified as a witness on be-

half of the receiver, the defendants and the interven-

ors, Clapp and Xowell and exhibits 55, 56 and 57 were

offered, received and marked in e\'idence. Also,

portions of the deposition of Wallace Ha^^kett were
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offered in behalf of the same parties, and exhibits

58, 59, 60 and 61 were offered, received and marked

in evidence in behalf of the same parties.

**Whereupon, Nathaniel Green was sworn and tes-

tified as a witness in behalf of the Receiver, the de-

fendants, and the intervenors, Clapp and Nowell,

and exhibits 62, 63, 64 and 65 were offered, received

and marked in evidence on behalf of the Receiver.

*'Whereupon, the further trial of this cause was

continued until to-morrow at 10 o'clock A. M."

That the order made herein on the 13th day of

April, 1907, found on pages 101 and 102 of the rec-

ord be corrected as follows : After the words, ' * This

cause is proceeded with as follows, to wit:" the or-

der shall read as follows.

"Whereupon, Nathaniel Green was recalled and

testified on behalf of the Receiver, J. C. McBride;

the defendants, Berners Bay Mining and Milling

Co., Seward Gold Mining Co., Ophir Gold Min-

ing Co., Northern Belle Gold Mining Co., Nowell

Mining and Milling Co., Alaska-Nowell Gold Min-

ing Co., Thomas S. Nowell, Willis E. Nowell, Fred-

erick D. Nowell, and Frederick D. Nowell as Re-

ceiver, and exhibits 66 and 67 were offered, received

and marked in evidence in behalf of the same parties.

"Whereupon, J. F. Malony was sworn and testi-

fied on behalf of the same parties.

"Whereupon Nathaniel Green was recalled and
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testified on behalf of the same parties, and exhibits

68, 68, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82,

83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97,

98, 99, 100, and 111 were offered, received and

marked in evidence in behalf of the same parties.

"Whereupon, Willis E. Nowell was recalled and

testified in behalf of the same parties, and exhibits

112, 113, 114, 115, 116, 177, 118 were offered, received

and marked in evidence in behalf of the same parties.

"Whereupon, Thomas S. Nowell was recalled and

testified in behalf of the same parties.

"Whereupon exhibits numbers 1 and 2 w^ere of-

fered, received and marked in evidence in behalf of

the International Trust Co.

"Whereupon, the further trial of this cause is

continued until Monday at 10 o 'clock A. M. '

'

That the order of April 15, 1907, be corrected so

as to read as foUows: After the words, "The trial of

this cause was proceeded with as follows, to wit,
'

' the

order shall read as follows

:

"Whereupon, Fred D. Nowell was called, sworn

and testified as a witness in behalf of the Receiver,

J. C. McBride; Berners Bay Mining and Milling-

Co., Seward Gold Mining Co., Ophir Cold

Mining Co., Northern Belle Gold Mining Co.,

NoAvell Mining and Milling Co., Alaska-Nowell Gold

Mining Co., Thomas S. Nowell, Willis E. Nowell,

Frederick D. Nowell, and Frederick D. Nowell as



2620 George M. Noivell et al. vs.

Receiver; and Exhibits 119, 120, 121, 122 and 123

were offered received and marked in evidence in be-

half of the same parties.

"Whereupon, Exhibit No. 3 was offered, received

and marked in evidence in behalf of International

Trust Co., on cross-examination of the said Fred D.

Nowell ; and further trial of this cause was continued

until 10 o'clock A. M. to-morrow."

Dated this 3d day of February, 1908.

ROYAL A. GUNNISON,

Judge.

[Endorsed] : Original. No. 603 & 536-A Consoli-

dated. In the District Court for Alaska, Division

No. 1, at Juneau. Decker Bros., Plaintiff, vs. Bern-

ers Bay Mining & Milling Co. et al.. Defendants.

Order Correcting Journal Entries of April 11th,

12th, 15th & 25th, 1907. Filed Feb. 4, 1908. C. C.

Page. By A. W. Fox, Deputy. Malony & Cobb,

Attorneys for Intervenors et al.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Order [Granting Time to File Transcript of Record,

Dated May 8, 1908].

Upon the petition of George M. Nowell, Gilmer

Clapp, Berners Bay Mining and Milling Company,

Northern Belle Gold Mining Company, 0]>hir Gold

IMining Company, Seward Gold Mining Compan}^

Nowell Mining and Milling Company, Alaska NoAvell
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Gold Mining Company, Thomas S. Nowell, Willis E.

Nowell, F. D. Nowell and F. D. Nowell as receiver

and good cause therefor being shown it is ordered

that the above parties having taken an appeal herein

be, and they are hereby granted until August 1, 1908,

in which to file transcript of record in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco.

Dated, May 8, 1908.

ROYAL A. GUNNISON,

Judge.

Original. No. 603-536 Consolidated. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

Decker Bros., Plaintiff, vs. Bemers Bay Mining &

Milling Co., Defendant. Order. Filed May 8, 1898.

C. C. Page, Clerk. By A. W. Fox, Deputy. Malony

& Cobb, Attorneys for . Office: Juneau,

Alaska.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Petition for Allowance of Appeal.

To the Hon. Royal A. Gunnison, District Judge of

the District Court for Alaska, Division No. 1 :

George M. Nowell and Gilmer Clapp, intervenors,

and the Berners Bay IMining and ^lilling Company,

Seward Gold Mining Company, 0]diir Gold Mining

Company, Northern Belle Gold Mining Company,

Nowell Mining and Milling Company, Alaska Nowell
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Gold Mining Company, Thomas S. Nowell, Willis

E. Nowell, Frederick D. Nowell and Frederick D.

Nowell as receiver, defendants in the above-entitled

cause, conceiving themselves aggreived by the final

decree made and entered in the above-entitled court

and cause, under date of July 2d, 1907, wherein

and whereby, among other things, it was and is do-

creed, and ordered that a certain mortgage deed in

trust made by the Berners Bay Mining and Milling

Company to the International Trust Company, se-

curing $500,000.00 of bonds and interest thereon,

dated July 1, 1896, be foreclosed and the entire

properties of the said Berners Bay Mining and

Milling Company be sold and that out of the pro-

ceeds of said sale, after paying certain court costs

and certain expenses of the receiver's in said cause,

the said mortgage bonds be paid and that after the

payment of such mortgage bonds, certain receiver's

certificates and other indebtedness of the receiver

herein be paid; and further providing for the sale

under said decree and foreclosure of certain prop-

erties known and described in said decree as the

Johnson group; and decreeing that the said John-

son group is the property of the Berners Bay Mining

and Milling Company and subject to said mortgage

do hereby appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from said final

decree and they pray that this their petition for said

appeal may be allowed and that a transcript of the
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record, proceedings and papers on which said decree

was made, duly authenticated, may be sent to the

United KStates Circuit Court of Appeals for the Ninth

Circuit.

Dated 8th of May, 1908.

MALONY & COBB,

Attorneys for Appellants Named.

Order [Allowing Appeal].

The foregoing petition on appeal is granted and

the claim of appeal therein made is allowed.

Dated this 8th day of May, 1908.

ROYAL A. GUNNISON,
District Judge for the District of Alaska, Division

No.l.

Original. No. 603-536-A Consolidated. In the

District Court for Alaska, Division No. 1, at Juneau.

Decker Bros., etc.. Plaintiff, vs. Berners Bay Mining

&j Milling Co., etc.. Defendant. Petition for Allow-

ance of Appeal. Filed May 8, 1908. C. C. Page,

Clerk. By A. W. Fox, Deputy. Malony & Cobb,

Attorneys for Appellants. Office: Juneau, Alaska.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Assignments of Error.

Now, come George M. Nowell, Gilmer Clapp,

Thomas S. Nowell, Frederick D. Nowell and Freder-

ick D. Nowell as receiver, Berners Bay Mining and

Milling Company, Opliir Gold Mining Company,

Seward Gold Mining Company, Northern Belle Gold
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Mining Company, Nowell Mining and Milling Com-

pany and Alaska Nowell Gold Mining Company,

bv their attorneys, and assign the following eiTors

committed by the Court upon the trial of the above-

entitled and numbered cause, consolidated, upon

which they will rely in the Appellate Court upon the

appeal herein, to wit

:

I.

The Court erred in making the order consolidating

Cause No. 603 with cause No. 536-A upon the motion

of the International Trust Company in this, first,

said causes were not between the same parties; sec-

ond, the motion was not made by the defendant and

said consolidation was therefore unauthorized un-

der the Alaska Code and has resulted in unnecessary

complications and expenses to the litigants herein.

II.

The Court erred in refusing the motion of the

defendants to enter judgment on the pleadings in

cause No. 536-A, which said motion was based upon

the ground that the plaintiff had failed to reply to

the affirmative answer of the defendants and de-

fendants were entitled to a judgment upon such mo-

tion.

ni.

The CouiAt erred in sustaining the motion of the

International Trust Company to strike out certain

portions of the petition of intervention of George M.

Nowell and Gilmer Clapp filed April 10, 1907, and

sustained by order of said date as follows:
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First, by striking from the third paragraph there-

of the words, ''That the said International Trust

Company has no pecuniary interest whatsoever in

said property or in the bonds secured by said mort-

gage but is acting herein solel}^ as the trustee named

in said mortgage and has no other interest therein."

Second, by striking all of paragraphs 15 and 16

of said petition of intervention reading as follows:

XV.

"That because the rem.oteness of the said prop-

erties from the centres of the capital, and absence of

any large amount of capital in Alaska, it was very

difficult, if not impossible, to make said properties

bring a fair and reasonable price in an3^wise com-

mensurate with its real value that in order to obtain

anything like actual and known value for said prop-

erties it was and is necessary to interest therein

capitalists from outside Alaska, who may have the

means sufficient to purchase the same at its fair

value, as otherwise for want of bidders or purchasers

financially able to furnish the means, such properties

could not be sold for more than a very small percent-

age of the net value of even the ores now in sight,

and disclosed by the development work done by the

receiver as herein set forth, which ores so disclosed

and in sight as aforesaid, these intervenors are in-

formed and believe, and upon such information and

belief, allege to ])e worth the sum of $2700,000.00

over and above the cost of mining and reduction.
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XVI.

That in the spring of the year 1905, the inter-

veners, C. R. Corning, R. MeM. Gillespie, and S. W.

Pairehild, entered into a corrupt, fraudulent con-

spiracy with Wm. and Henry Endicott and Wallace

Hackett, who were directors and stock and bond

holders of the Berners Bay Mining & Milling Co.,

and with Edward Hobart, Thomas Stokes, also

stockholders and bondholders of said company, and

other stock and bond holders of said company, all

of whom are not known to these intervenors, and

vvith other persons, also unknown, the objects and

purposes of which conspiracy were to secure and

obtain for themselves the whole or the greater part

of said properties without consideration, other than

the expenses of such conspiracy itself. That said

conspiracy was entered into subsequent to the com-

pletion of the Kensington Tunnel and the cross-

cutting therein of the Eureka and Kensington Lodes

and the demonstration thereby of the great value

of said properties. That said conspirac}^ was su))-

stantially as follows. All said persons, to wit, Wal-

lace Hackett, Wm. Endicott, Henry Endicott, Ed-

ward Hobart, Thomas Stokes, and others unkown,

were to and did assign to the said Corning, Gillespie

and Fairchild, styling themselves a reorganization

committee, all receiver's certificates held by and

among them alleged to amount to about $140,000

face value, and all the bonds held and owned bv them
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claimed by them to amount about $400,000 face

value. That thereafter said Corning, Gillespie and

Fairchild were to coerce the holders of the remain-

ing portion of the receiver's indebtedness and the

balance of said bonds to assign the same to them, the

said Corning, Gillespie and Fairchild, thereb}^ con-

stituting the said Corning, Gillespie and Fairchild

the sole lienholders against said properties; that

thereupon said Corning, Gillespie and Fairchild

should procure said liens to be entirely released and

said properties freed therefrom in such manner as

might be found most expedient, and said properties

freed and cleared of all incumbrances were then to

be conveyed to a new corporation to be organized for

that purpose with a capital stock of $3000,000.00 of

conunon stock and $1000,000.00 of preferred stock,

i'ud the said Corning, Gillespie and Fairchild were

to have and receive for the benefit of said conspira-

tors and without any consideration therefor $1600,-

000.00 of the said common stock and $450,000.00 of

the preferred stock ; and it was further provided that

the voting povrer in the stockholders of such pro-

posed new company should be vested solely in the

holders of the common stock, thereby vesting in the

said Corning, Gillespie and Fairchild, as the holders

of a majority of such common stock, the absolute

control of said company. It was further ]:)roposed,

inasmuch as said receiver's cei'tificates and other

indebtedness of the receiver was a prior and ])ara-
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mount lien upon said properties, to exchange in eon-

Fideration of the assignment thereof to said Corn-

ing, Gillespie and Fairehild, certificates of preferred

stock out of the remaining $550,000.00 thereof dollar

for dollar for such receiver's indebtedness, and to

exchange for said bonds, constituting a second lien

upon said properties, certificates of common stock

out of the remaining $1400,000.00 dollar for dollar

for said bonds ; it was further proposed as a part of

said scheme to have said new company issue bonds

secured by a first mortgage upon said properties

to the amount of $150,000.00, which said bonds should

be purchased by the said Corning, Gillespie and Fair-

child, and the proceeds expended upon and in the

betterment of said properties under their own super-

vision, management and control; said bonds were to

bear interest at the rate of 6% per annum, payable

semi-annually, and said Corning, Gillespie and Fair-

child well knew and intended that said new company-

could not and would not be able to meet the first

installments of interest on said b(mds, and it was

their purpose and intention thereupon to foreclose

the said deed in trust, or mortgage, and thereupon

I-'urchase and acquire the entire interest in and title

to said properties for the sole consideration of the

moneys they might have expended in improving the

same."

Third, by striking out the following portion of

paragraph XVII:
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''That while said Corning, Gillespie and Fair-

child claim to be the holders and owners of about 400

of said bonds of the Berners Bay Mining & Milling

Co., yet in truth and in fact they are the holders and

owners of only about 140 of said bonds, 256 of the

bonds in their possession being in truth and in fact

the property in law and equity of one Thomas S.

Nowell, and the said Corning, Gillespie and Fair-

child are wrongfully claiming the same and wrong-

fully seeking to use the same in the carrying out of

said scheme, as herein stated.

Fourth, by striking out all of paragraph XVIII as

follows

:

"That the stockholders and owners of more than

$200,000.00 of the indebtedness of the receiver here-

in and the holders and owners of more than 300 of

said bonds have refused to assign their securities

to the said Corning, Gillespie and Fairchild, or to

release their respective liens upon said properties

;

that thereupon the said intervenors attempted to

coerce the said security holders by threatening to

involve the said properties in protracted and expen-

sive litigation whereb^y the same would be dissipated

and lost to them, and the other creditors; and said

security holders still refusing to join said interven-

ors procured the International Trust Co. to become

a party to their said conspiracy and to employ, or

permit them to employ, for it the same counsel here-

in who had been and are employed as counsel for
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the said intervenors to file a eross-complaint anrl

allege and claim a prior and superior lien upon said

I'kroperties for the payment of said bonds to the lien

of said certificates, notwithstanding said Interna-

tional Trust Co. well knew that all the holders of

said bonds had consented to the issuance of such

certififtates and consented and agreed that they

should be a lien upon said properties prior and

superior to said bonds, and notwithstanding that the

holders of a majority of said bonds are opposed to

any such claim being made. That said International

Trust Co. is acting now contrary to the wishes of a

majority of said bondholders and against their in-

terests and is abusing its trust and actively aiding

and abetting the said Corning, Gillespie and Fair-

child in their said scheme to defraud the parties in

interest out of said properties and especially these

intervenors. That said claim of the said Interna-

tional Trust Co, is l)eing made solely for the purpose

of more completely wrecking said defendant com-

panies and dissipating in expenses the said proper-

ties to the end that said Corning, Gillespie and Fair-

child may finally acquire the same under their said

scheme."

Fifth, by striking out the follo^^'ing ])ortion of ])ar-

agraph XIX:

"And they (the intervenors) are the owners and

authorized to represent herein 261 of said bonds of

the denomination of $1000, each, bearing date July 1,

innn, nnd bearing interest at the rate of 7% per an-
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num and secured by the deed in trust set out in tlie

cross-complaint of the International Trust Co. here-

in; that if the said International Trust Co. is per-

mitted to further act as trustee herein, it is purpos-

ing and will, to the utmost of its ability, defeat the ob-

jects and purposes of said trust by lending its aid to

the said Corning, Gillespie and Fairchild in their

purpose to acquire said properties without paying

anything therefor.
'

'

IV.

The Court erred in not of its own motion requiring

the holders of the bonds to be made parties to this

suit, either plaintiffs or defendants, so soon as it

came to the conclusion as announced in its opinion

that the action of the bondholders in procuring and

consenting to the issuance of the receiver's certifi-

cates in cause No. 603 w^as not binding upon the In-

ternational Trust Company the trustee; and further

erred in not granting the motion of George M. No-

well and Gilmer Clapp to set aside the decree ren-

dered and make said bondholders parties to the suit

so that complete justice might be done between the

holders of receiver's certificates and the holders of

the bonds respectively.

The Court erred in decreeing a foreclosure of the

mortgage of the International Trust Company, for

the reason tliat the right of the said comjiany to

maintain its suit to foreclose said mortgage was

based in the pleading upon the allegation that it as
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trustee had been requested in writing by a majorit}'

of the holders of the bonds secured by its mortgage

to foreclose the same; that said allegation ^Yas put in

issue b}^ the pleadings and there was no evidence of

the request plead and no evidence of any desire on

the part of the bondholders for the foreclosure de-

creed.

VI.

The Court erred in the eighth finding of fact

wherein it found in effect that on February 11, 1898,

F. D. Nowell, acting on behalf of the original defend-

ant corporations, paid plaintiffs, Decker Brothers, in

full the demand upon which they brought their suit

in cause No. 603 in this, said finding is wholly un-

supported by the evidence, all the evidence upon the

question being that a part pajTuent to Decker Broth-

ers was made on said date through F. D. Nowell by

Thomas S. Nowell as an acconunodation to the said

Decker Brothers and the defendant corporations and

that said payment in no manner did, or was intended

to extinguish the debt of the said corporations.

VII.

The Court erred in tlie tenth finding of fact read-

ing as follows:

"That prior to the 29th of October, 1901, and dur-

ing the early part of the year 1898, and prior to the

creation or existence of any of the debts of the re-

ceiver represented by certificates, or otherwise, now

before the Coui-t, Thomas S. Nowell, the original
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organizer of the Berners Bay Mining and Milling

Compan}^ and President of the Berners Bay Mining

and Milling Company, during all of the times men-

tioned in these findings, collected from sources not

disclosed by the evidence, a sufficient sum of money

to pay all of the indebtedness of the four defendant

corporations above specified (except the indebted-

ness secured by the mortgage deed of trust of July

1st, 1896), and transmitted the same to Frederick D.

Nowell at Juneau, Alaska, with instructions to pay

off all of the said indebtedness against said corpora-

tions. That the said Frederick D. Nowell entered

into an agreement with the then unpaid creditors of

the defendant corporations at Juneau, Alaska, to wit

:

one Nathaniel Green, one Thomas George, one Willis

E. Nowell, the brother of the said Frederick D. No-

well and one John F. Malony, a member of the firm

of Malony & Cobb, which said firm is and was com-

posed of said John F. Malony and one John H. Cobb,

who since the appointment of the said Frederick D.

Nowell, to wit, February 12th, 1898, to the 27th day

of September, 1906, was the attorney for the said

Frederick D. Nowell, wherein and whereb}" it was

agreed and understood between the parties last above

named that said Frederick D. Nowell should use the

funds so received by the said Nowell, and apply the

same to the continuance of the receivership in said

cause No. 603, and the operation and development of

said property instead of paying off and cancelling the
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said indebtedness of said corporations, and discharg-

ing the said receivership
; '

'

—for the reason that the same is contrary to and un-

supported in the evidence in this; first, the evidence

shows that the moneys advanced by Thomas S. No-

well and F. D. Nowell were the moneys of the said

Thomas S. Nowell advanced to protect the Bemers

Bay Mining & Milling Company against its creditors

and if possible to preserve it from bankruptcy and

its property from sale, and that the said moneys were

so used and Thomas S. Nowell was subrogated to the

rights of the creditors whose debts were so paid;

second, there was no evidence of any such agreement

as is found by the Court.

VIII.

The Court erred in that portion of the eleventh

finding of fact wherein it is found in effect that the

first issue of certificates was procured without notice

to the international Trust Company or an}- other

parties in interest, for the reason that the evidence

showed conclusively that the International Trust

Company had notice of the receivership and that the

bondholders represented by it had notice of the issu-

ance of the receiver's certificates and consented

thereto and further consented to such certificates be-

ing made a prior lien upon said properties to the

bonds and mortgage.
IX.

The Court erred in that portion of the twelfth find-

ing of fact to the effect that the order for the issu-
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ance of the second issues of receiver's certificates was

made without notice to the International Trust Com-

])anj, (;r to any other parties in interest, for the rea-

son that the evidence conclusively showed that the

International Trust Company had notice thereof and

that the liondholders represented hy it had notice

thereof and consented to said order.

X.

The Court erred in the fifteent]i fiudiuo- of fact

reading as follows:

"That ricither the said Joseph McDouald nor any

of the persons who purchased or received receiver's

certificates herein of the first, second and third is-

sues, as in these Findings described, ])urchased or

received any of the said certificates nor were tliey

induce to purchase or receive any of said receivers

certificates in reliance u})on any act or acts of the

International Ti"ast Company, or the bondholders

under the said mortgage deed of trust, or of tlie said

Ys-^allace Hackett, but that all of said certificates

were issu.ed and sold and received l)v the liolders

thereof with full notice and knowledge of the exist-

ence of the said mortgage deed of trust of July 1st,

1896, and while the same lias a ])ublic record and

vv'ith notice and knowledge that tlie same had not

been cancelled or released or ])aid, ])ut constituted a

valid and subsisting lien upon all of t]i(> ])rope]'ty in

tlie liauds of the said Receiver" :
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—for the reason that said finding is wholly unsup-

ported by and is contrary to the evidence.

XI.

The Court erred in the nineteenth finding of fact

wherein it is found in effect that the Berners Bay

Mining & Milling Company is and has been since

June, 1896, the owner of the Johnson group of clauns,

because such finding is unsupported by the evidence,

being based upon the decree in cause No. 519-A, and

the evidence showed that said decree had been super-

seded and said cause was at said time pending on

appeal in the United States Circuit Court of Ap-

peals for the Ninth Circuit and while said decree

was so superseded it was not valid or effective as

evidence of title.

XII.

The Court erred in the twentieth finding of fact

wherein it found in effect that the order of Decem-

ber 31, 1904, for the issuance of receiver's certificates

in payment for work done under the contract with

Joseph McDonald on May 13, 1904, was made with-

out notice to the International Trust Company, or

other parties in interest ; for the reason that the evi-

dence showed conclusively that said order was made

pursuant to the said contract and agreement of May

13, 1904, and that the holders of the bonds secured

by the mortgage given the International Trust Com-

pany were parties to such contract and consented

that such order might be issued; and the evidence
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further showed that the International Trust Com-

pany had consented to the contract aforesaid and had

become in effect a party tliereto by the execution and

deposit in escrow of the mortgage under the tenns

of said contract.

XIII.

The Court erred in the twenty-first finding of fact

wherein it found in effect that the order for the is-

suance of receiver's certificates of January 30, 1905,

was obtained without notice to the International

Trust Company, or other parties in interest ; for the

reason that the evidence conclusively showed that

said order was made under and pursuant to a con-

tract (being the McDonald contract of May 13, 1904)

to which the holders of the bonds secured by the

mortgage were parties and said bondholders had

consented that such certificates be issued and be made

a lien upon the property prior to the bonds; and

the International Trust Company had notice there-

of and had consented thereto by becoming in eifect a

party to such contract.

XIV.

The Court erred in the twenty-second finding of

fact wherein it is found in effect that the order of

July 14, 1905, for the issuance of receiver's certifi-

cates was made without notice to the International

Trust Company, or other parties in interest ; for the

reason that it conclusively appeared that said order

was made pursuant to the contract of May 13, 1904,
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and that both the International Trust Company and

the holders of the bonds had consented thereto.

XV.

The Court erred in that jjortion of the twentx-thii'd

finding of fact wherein it found in effect that all the

indebtedness of the receiver, F. D. Nowell, incurred

in cause Xo. 603 was incurred subsequent to the pa}'-

ment of the claim of the plaintiffs, Decker Brothers

:

said findin.u' l)eing wholly unsupported by the evi-

dence.
XVI.

The Court erred in that part of the twenty-fourth

finding of fact wherein it found in effect that there

was no evidence as to what expenses were incurred

for assessment work, or other necessary expenses for

the care and preservation of the property, in this,

that the evidence conclusively showed that at least

$48,600.00 of said indebtedness had been so incurred.

XVII.

The Court further erred in said twenty-fourth find-

ing of fact in reducing the allowance of F. I). No-

well, receiver, from $5,000.00 per annum, as tliereto-

fore fixed Ijy order of the Court, to $250.00 per month,

there being no complaint that said first allowance

was excessive and no petition for such reduction, and

the jurisdiction of the Court and its action on tliat

behalf was nevei- in anv manner invoked liei-ein.
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XVIII.

Tlie Court erred in the thirtieth finding of fact

wherein it found in effect that in June, 1896, the

Berners Ba}^ Mining and Milling Company purchased

from Thomas S. Nowell and Willis E. Nowell, the

Johnson group of mines, for the reason that the same

is wholly unsupported by any competent evidence in

this, that said finding is based solely upon the find-

ings of fact and decree in cause No. 519-A, which said

cause had been appealed from and the decree there-

in superseded and w^as not therefore competent evi-

dence of title.

XIX.

The Court erred in that part of the thii-t^'-fourth

finding of fact wherein it found in effect that inior to

the 5th day of March, 1906, the trustee in the mort-

gage deed in trust exercised its option of declaring

the principal of all the bonds, to wit, $500,000.00, due

and payable and gave wa^itten notice of default to

that eft'ect to the Berners Bay Mining and Milling

Company, for the reason that said finding is wholly

unsupported by the pleadings or the evidence.

XX.

The Court erred in that portion of the thirty-ninth

finding of fact wherein it found in effect that the

sum of $67,896.43, expenses and salary of the re-

ceiver, F. J). Nowell, was subsequent and su])ject to

the payment of all costs and expenses of the suit and

all receiver's certificates.
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XXI.

The Court erred in that portion of the fortieth find-

ing of fact wherein it found in effect that the in-

tervenors, Corning, Gillespie, and Fairchild, were

csvners of $146,059.26 in receiver's certificates of the

first issue and $5,000.00 of receiver's certificates of

the second issue, for the reason that the same is

wholly unsupported by the evidence, no evidence hav-

ing been offered thereon by the said interv^enors.

XXII.

The Court erred in the first conclusion of law read-

ing as follows

:

"That since the 11th day of February, 1898, and

up until the appearance of the International Trust

Company in cause No. 603, there was no valid, sub-

sisting cause of action in controversy between the

parties before this Court in said cause Xo. 603, and

that this Court had no jurisdiction of said cause to

hear, try, or determine any matter or thing therein

nor to authorize the issuance of any of the Receiv-

er's certificates in these findings described, or to au-

thorize the incurring of any indebtedness by the re-

ceiver, F. D. Nowell, and that all of said Receiver's

certificates and all receiver's obligations incurred

prior to the appearance of the International Trust

Company in said cause No. 603 are void, except as

obligations of the Berners Bay Mining & Milling

Company, Seward Gold Mining Company, Ophii*
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Gold Mining Company, and Northern Belle Gold

Mining Company '

'

;

—and in not holding that the International Trust

Company and the holders of the bonds secured by the

mortgage deed in trust were, under the facts in this

case, estopped from disputing the priority of the re-

ceiver's indebtedness over the mortgage bonds.

XXIII.

The Court erred in the third conclusion of law hold-

ing in effect that the mortgage bonds were paramount

to and entitled to priority of payment over the re-

ceiver's indebtedness and in not holding that such

receiver's indebtedness as found and allowed by the

Court was entitled to priority of payment over the

mortgage bonds.

XXIV.

The Court erred in refusing to make the fourth

hnding of fact requested by the receiver, J. C. ]\Ic-

Bride, and George M. Nowell and Gilmer Clapp, read-

ing as follows

:

"On the 15th day of December, 1897, Decker Bros.,

a copartnership, brought this suit against the Ber-

uers Bay Mining & Milling Company, the Ophir

Gold Mining Company, the Seward Gold Mining

Company, and the Northern Belle Gold ]\[ining Com-

pany for an indebtedness due from the said com-

panies and prayed for the a])pointment of a receiver.

The said defendants appeared and by consent a i-c-

civer was appointed, tlie Court selecting and ap-
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pointing one E. F. Cassel as such. In February,

1898, the said four defendant companies petitioned

for the removal of E. F. Cassel and for the ap])oint-

ment of F. I). Nowell in his place and stead. Said

petition was joined in by a large number of the lo-

cal creditors in Alaska, and by Thomas S. Nowell,

William Endicott, Henry Endicott, Wallace Hackett,

Aaron Hobart, C. H. Sawyer, for him.self and as

trustee, and C. D. Sabin, who claimed to hold or

represent a large majority of the bonds secured by

the mortgage to the International Trust Company

hereinbefore referred to. On or about the 12th day

of February, 1898, pending the hearing and deter-

mination of said motion to remove the said E. F.

Cassel the said Cassel resigned and upon the peti-

tions and nominations aforesaid the Court appointed

F. D. Nowell as receiver herein.

XXV.

The Court erred in refusing the prayer of the re-

ceiver and the intervenors, Nowell and Clapp, to

make the following finding of fact:

In the month of December, 1897, the four original

defendant companies were insolvent. The mining

properties owned by them and herein referred to

consisted of a forty-stamp quartz mill, a railway

about three miles in length running from a wharf

near Seward City on Lynn Canal to the mines and

mill, a general equipment, flumes, pipe-lines and
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buiidiiigs and of a lai\£^'e number of undeveloped min-

ing claims of uncertain and undertermined value.

It appears that only one of said claims, to wit, the

Comet, had been developed; from this claim consid-

erable sums in bullion had been extracted and the

subsequent reports of the receiver show that this

mine had been practicably exhausted. The four de-

fendant companies, however, and the holders of at

least a large majority of the bonds hereinbefore re-

ferred to believed that the properties had merit and

vrere desirous that the receivership ])e continued and

the said properties developed and improved under

such receivership."

XXVI.

The Court erred in refusing the prayer of the re-

ceiver and of the interveners, Nowell and Clapp, to

make the following finding of fact:

"VI.

Shortly after the appointment of E. F. Cassel as

receiver a large number of the laborers at the mines

claimed liens upon all the properties herein for the

labor expended by them in improving and develo})-

ing the same. The aggregate claims of those laljor-

ers amounted to about $100,000.00 and the then judge

of this Court entered an order decreeing and adjudg-

ing the said labor claims to be prior and ])aramount

liens upon the properties in the hands of tlie receiver

and ordered the receiver to pay the same out of tlie

said properties. '

'
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XXVII.

The Court erred in refusing]; the prayer of the re-

ceiver and of the inters'enors, Xowell and Clapp, to

make the following finding of fact

:

*'VIL

The said four original defendant companies were

at that time wholly without funds and the receiver

had no sufficient funds in his hands with which to

pay the labor claims and the expenses of the admin-

istration of the estate.

XXVIII.

The Couii: erred in refusing the prayer of the re-

ceiver and of the intervenors, Xowell and Clapp, to

make the following finding of fact

:

''VIII.

In addition to the labor claims aforesaid, the four

defendant companies were also indebted to various

pei-sons in the simi of about $100,000.00 of floating in-

debtedness. '

'

XXIX.
The Court erred in refusing the prayer of the re-

ceiver and of the inten'enors, Xowell and Clapp, to

make the following finding of fact

:

''IX.

During the early part of the year 1898, Thomas S.

Xowell furnished F. D. Xowell, who was then act-

ing as receiver, with the sum of about $110,000.00 in

cash for the purpose of paying off the floating in-

debtedness of the said four companies, but this money
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was furnished to F. D. Nowell in his individual ca-

pacity and not as receiver ; but of the moneys so fur-

nished F. D. Nowell, as receiver, used the sum of

$ for the purpose of paying the expenses

of the receivership and allowed claims against it,

which action was acquiesced in by Thomas S. Nowell

and b,y the several creditors of the four defendant

companies whose claims were thereby postponed for

future adjustment. '

'

XXX.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

In November, 1898, the receiver, F. D. Nowell,

petitioned the Court for leave to borrow the sum of

$75,000.00, to wit, $37,500 upon the properties of the

Seward Gold Mining Company and $37,500.00 upon

the properties of the Northern Belle Gold Mining

Company. Said petition was granted and certificates

to that amount issued under order dated December

23, 1898. The receiver was unable to negotiate a

sale of said certificates but issued the same to Thomas

S. Nowell as president of said companies, and the

said Thomas S. Nowell pledged the same with certain

of the bondholders in the East, including Henry and

William Endicott, and obtained thereon a loan to the

receiver of $35,000.00 to meet the expenses of tlie re-

coivershi]) and the operation of tlie mines and cer-
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tain development work then undertaken by the ro-

eeiver under orders of the Court."

XXXI.

The Court erred in refusing the prajTr of the^ re-

ceiver and of the intervenors, Nowell and Cla]j]), t»

make the following finding of fact

:

"XL
The receiver, F. D. Nowell, with the consent of the

defendant companies and the consent of a large num-

ber of the bondholders at least and under orders of

the Court, continued the development work upon the

properties during the years 1899 and 1900, recover-

ing in the course of the work considerable sums in

bullion but expending considerably larger sums in

the expenses of the administration and the Avork

aforesaid."
XXXII.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

''XXII.

In April, 1901, the receiver reported to tlie Court

that he was indebted in the sum of $103,000.00 and

asked leave to issue receiver's certificates to ])ay the

same, and furthermore reported that the ])ondhold-

ers were requesting that sucli certificates be author-

ized and asked that the amount of certificates to be

issued be fixed at $150,000.00. The Court granted

said petition and authorized the issuance of certifi-
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cates to that amount, but Ijefore the sale of the same

was negotiated and in October, 1901, the receiver filed

a second petition referring to the j^etition and or-

der of April prior thereto reporting the condition

of the property, the indebtedness against it and asked

that the amount of receiver's certificates authorized

to be issued be increased to $190,000.00. It was there-

upon made to appear to the Court and is a fact that

the bondholders, or some of them, had raised and

placed in the receiver's hands the sum of $45,000.00

as a subscription to that amount on the certificates

to be issued. The Court granted said petition on the

29th day of October, 1901, and authorized the issu-

ance of $190,000.00 of receiver's certificates, which

were declared in said order to be a prior and para-

mount lien to the bonds and the mortgage securing

the same upon all the properties in the hands of

the receiver. Said certificates were all issued and

are novv^ outstanding claims against the receivership.

Said certificates bore interest at the rate of eight per

cent, per annum from the time of the issuance there-

of and each and all of them bore printed upon the

back thereof a copy of the order pursuant to which

they were issued. The principal purpose had in view

by the receiver and the bondholders who were act-

ing with him in the issuance of said certificates was

to drive and complete a tunnel for the purpose of

cross-cutting two of the properties in his hands

laiown as the Eureka and Kensington Lodes. Of the
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$190,000.00 realized from this issue of certificates or

prior indebtedness of the receiver incurred upon the

faith and credit of the issue of certificates of De-

cember, 1908, the amount of $35000.00, and interest

was paid and said certificates cancelled, a large

amount of it was used in paying floating indebted-

ness that had been accrued, and the balance of it

expended in the expenses of administering the estate

and in development work in said tunnel."

XXXIII.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Olapp, t;)

make the following finding of fact

:

"XIII.

After the sum of $190,000.00 had been exhausted

by the receiver in paying the expenses of the ad-

ministration of the estate and in the betterments

upon the properties undertaken as aforesaid. The

Court in 1902 appointed B. M. Behrends as special

master to ])roceed from Alaska to New York and

Boston for the purpose of conferring with the bond-

holders concerning the situation to the property and

report to the Court their wishes concerning the same.

On June 11, 1902, the said special master reported

to the Court that he had had a conference with said

l)ondholders and said bondholders had subscribed

and placed with him $23,000.00 to be applied upon

a further issue of said certificates, if the same should

])e autlioi'ized by the Court. Uj^on the petition of



The International Trust Company et al. 26-1:9

the receiver and the report of the special master, the

Court authorized the further issuance of $60,000.00

of certificates known herein as the second issue, of

which amount $34,173.59 were issued and are now

outstanding. '

'

XXXIV.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapj), to

make the following finding of fact

:

"XIV.

On February 26, 1903, Wallace Hackett, Thomas

8. Nowell, Frederick D. Xowell and Willis E. No-

well, exc^-'uted the following instrument, to wit

:

'Memorandum of an agreement entered into be-

tween the holders of the first mortgage bonds of

the Berners Bay Mining & Milling Company, or-

ganized under the laws of the state of Maine, here-

in designated as parties of the first part; and Wal-

lace Hackett of Portsmouth, N. H., Trustee, herein

designated as party of the second part; and Thomas

S. Nowell, Frederick D. Nowell, and Willis E. No-

well, all of Juneau, Alaska, parties hereto of the

third part.

Whereas, the property of the Berners Bay Alin-

ing & ]\I.illing Company, situated in Alaska, i.-^ sul)-

ject to a mortgage, under wliidi instrument bonds of

the par value of Five hundred thousand ($500,-

000.00) Dollars have ])een issued, with coupons for

interest on the same attached: and whereas tlic in-



2850 George M. Nowell ct al. vs.

terest on said bonds is in default and has remained

unpaid for a series of years; and whereas the cor-

poration of the Berners Bay Mining & Milling Com-

pany is now in the care and custody of a receiver

appointed under the United States District Court

of the District of Alaska ; and whereas, under author-

ity of said court, said receiver has issued, from time

to time evidences of indebtedness of said corpora-

tion in the form of receiver's certificates which ag-

gregate upwards of Two hundred thousand ($200,-

000.00) Dollars ; and whereas there exists certain un-

secured indebtedness of said Berners Bay Mining &

Milling Companj^ represented by notes and other

memoranda; and where it is for the best interest of

all the creditors of said company to dispose of their

rights, titles and claims therein and to sell and as-

sign their ownership thereof to outside parties for

an adequate consideration ; and whereas the Nowells,

parties hereto of the third part, have entered into

negotiations with certain parties with tliis end in

view, and in order to consummate said negotiations

it is needful to have the corporation relieved from

the encumbrance of the first mortgage bonds, which

it is proposed to do b}^ substituting other security

therefor, and in a similar manner to provide for the

security and ultimate payment of the unsecured

debts of said corporation

;

Now, therefore, be it known that tlic ])arties lioro-
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to, in view of securing the results above set forth,

hereby agree with each other as follows, to wit

:

First. The bondholders will deposit their bonds

with Wallace Plackett of Portsmouth, N. H., who will

act as trustee for the purposes hereinafter described

and issue his receipts for the bonds deposited with

him. The acceptance of such receipts on the part

of the bondholder shall constitute the assent of said

bondholder to this contract and the terms thereof.

Second. The parties hereto of the third part shall

provide for the prompt payment of the receiver's

certificates of indebtedness and interest thereon to

the full satisfaction of the United States District

Court, and shall obtain the discharge of said corpora-

tion from the custody of said court as above de-

scribed.

Third. Said parties of the third part will pre-

serve the integrity of the property. That is, they

will not suffer any part of the Berners Bay proper-

ties, or an}^ mining claims existing thereunder, now

forming portions of proj)erties designated as the

Northern Belle, the Seward, and the Ophir, together

with the mill, mill rights, railroads, wharf proper-

ties, etc., thereto belonging, to be separated or

estranged from the main body of the corporation;

but all of said properties shall be preserved in their

integrity, and together with the group of mines in

x4.1aska contiguous to tlie said Berners Bay prop-

erty known as the Johnson group and organized into
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a cori3oration under the name of the Nowell Min-

ing & Milling Company, which said Nowell Mining

& Milling Company is the exclusive property of the

parties of the third part and subject to no encum-

brance, but free and clear of all indetedness. Said

parties of the third part hereby agree to add said

Johnson properties above-mentioned, to the proper-

ties of the Berners Bay Company, so that the same

may be formed into one corporation for the purpose

of selling the same to purchasers who will organize

a new corporation embracing all of the properties

aforesaid, and distribute the stock of the same as

hereinafter set forth.

Fourth. A new corporation shall be fonned and

the properties above described shall be conveyed to

said corporation. The capital of said new corpora-

tion may be such sum as shall be agreed upon by the

parties of the third part and the parties with whom

they negotiate a contract of sale of these proper-

ties.

Fifth. While it is not the purpose of this contract

to bind the parties of the third part to the perform-

ance of this paragraph exactly as it is herein writ-

ten—but under the necessities of the case some lee-

way for changes in the negotiation must necessarily

be granted to said parties of the third part—still

it is the intention and purpose of the parties of the

third part, hereto to negotiate a contract for the sale

of the above properties with a syndicate of substan-
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tial worth, and to receive in payment thereof enough

money to discharge the receiver's certificates and in-

terest thereon now outstanding; also that the pur-

chasing syndicate shall erect a mill of the capacity

of one thousand (1,000) tons per day, and other-

wise improve and equip the plant for successful and

continuous operation at their own expense ; that said

syndicate shall receive fifty (50) per cent of the

capital stock of the new corporation formed as afore-

said, and that the parties of the third i^art hereto

shall receive fifty (50) per cent thereof. Of the

fifty (50) per cent so received b}^ the parties of the

third part, one-half {Y2) thereof, or twenty-five (25)

per cent of the entire capital stock shall be placed

in the hands of the party of the second part hereto

as trustee, and said trustee shall hold said twenty-

five (25) per cent of the capital stock for the bene-

fit of the creditors of said Berners Bay Company.

Said trustee shall receive all dividends accruing on

said stock and shall devote the same to the payment

of the indebtedness as follows

:

First mortgage bonds, $150,000.00 payable on (U-

before Dec. 31, 1905, $150,000.00, payable on or be-

fore Dec. 31, 1906, $200,000.00, payable on or before

Dec. 31, 1907, all accrued and other interest on said

bonds to be reduced to four (4) per cent, per annum

and to be paid by December 31, 1908. Furthermore,

said trustee is to receive the custody of all unsecui'od

indebtedness against said corporation and issue his
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receipts therefor. He is to hold said capital stock

after the payments above-mentioned for the furtlier

purpose or paying said unsecured indebtedness in

four (4) equal payments beginning on or before De-

cember 31, 1909, and continuing at intervals of six

(6) months thereafter; interest upon said unsecured

indebtedness both accrued and otherwise, shall be

reduced to three (3) per cent. The unsecured in-

debtedness shall be passed upon by a competent audi-

tor who shall certify to the correctness of the same,

and thereupon it is to be held by the trustee as afore-

said.

After all payments under this agreement haAc

been made by the parties of the third part, said party

agrees, on or before December 31, 1910, to issue to

the bondholders, pro rata to their holdings therein,

ten (10) per cent of fifty (50) per cent of the entire

capital stock. Pending the continuance of this

agreement, from the date hereof to the date last

above-mentioned, the voting power of the stock in

the hands of the trustee shall be vested in the parties

of the third part. Said trustee is to hold said twenty-

five (25) per cent of the capital stock of the new cor-

poration as collateral security for the paj^nent of

the bonds and other indebtedness as above described.

In the event of the default of such payment, lie is

authorized to distribute the stock as follows:

First. To the payment of* the ]n'incipal of tlic

bonds with interest upon the same as above estimated,
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upon the following basis, i. e.; If the capital stock of

the new corporation above referred to shall be Five

Million ($5,000,000.00) Dollars, then shares in the

same shall be alloted at the par value in payment of

said bonds and interest.

Second. The shares of said new corporation then

remaining shall be applied pro rata to the payment

of the unsecured indebtedness as the same shall ap-

pear when duly audited and the amount thereof

clearly ascertained.

Third. On the pa3anent of all the indebtedness

herein provided the remaining portion of said twenty-

five (25) per cent of the capital stock shall become

the propert}^ of the parties of the third part, and

said trustee is hereby authorized to convey the same

accordingly.

If the capital stock of the new corporation shall

be made to be in excess of Five Million ($5,000,-

000.00) Dollars, then the shares thereof shall, in the

discharge of the aforesaid indebtednes be valued at

a proportionately lower price per share.

Sixth. Said trustee is hereby vested with full au-

thority to proceed with the foreclosure of the mort-

gage now on said Berners Bay properties and secured

by the mortgage bonds above named, should such step

prove necessary. And, furthermore, said trustee is

vested with full authority to do and i^erform all

things necessary for the purpose of carrying out tliis

contract so far as devolves upon him.
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A part of the consideration of this contract bcinii,-

the conveyance of the Johnson properties, al)ove de-

scribed, to the proposed purchasing syndicate herein

mentioned, by the parties of the third paii: ; and the

mutual covenants and agreements hereto constituting

the other considerations hereof.

In Witness Whereof the parties hereto have signed

and sealed this contract this 26th day of February,

1903.

W^ALLACE HACKETT. [Seal]

THOMAS S. NOWELL. [Seal]

WILLIS E. NOWELL. [Seal]

FREDERICK D. NOWELL. [Seal]

In presence of:

LEWIS W. BREWSTER.
ARTHUR G. BREWSTER.'

In March, 1903, a copy of this contract, together

with a circular letter, was sent to each and every of

the holders of the bonds of the Berners Bay Mining

& Milling Company by Wallace Hackett. The said

circular letter was as follows

:

'CIRCULAR LETTER TO THE BONDHOLDERS
OF THE BERNERS BAY MINING & MILL-
ING CO.

Dear Sir:

The undersigned have entered into an agreement

with the holders of the majority of the l)onds of Vn^

Berners Bay Mining & Milling Company, who ar

represented by Mr. Wallace Hackett, as Trustee, '>:

Portsmouth, N. H., with whom you are iuAited t"
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deposit your bonds, under the conditions of said

agreement. Upon application to Mr. Hackett, you

Avill receive a copy of this agreement, from which you

will secure full information regarding the proposed

reorganization.

It is important that all bonds be deposited, in order

to obviate the necessity of foreclosure proceedings,

which would involve a large expense of both time and

money.

After the indebtedness of the company has been

discharged, a distribution of bonus stock of the re-

organized company will be made, amounting to 50%

of the face value of all bonds deposited with the

trustee within 30 days from the date hereof. This

stock will become valuable.

The property of this company being now in the

hands of a receiver, is subject to the disposition of

the Court by order of sale, should prompt action not

lie taken in preserving the integrity of the corpora-

tion ; and the time for same is limited ; therefore, your

interests will be best served by according your im-

mediate attention to this important matter.

The agreement mentioned provides that the entire

properties, known as the "Johnson Mines," which

are free from incumbrance, shall be deeded to th(^ now

corporation, thus effecting a grand consolidation of

what is believed to be the largest and richest group of

mijiiiig claim.s thus far discovered in Alaska.

^riie ])resent owners of the Johnson mines, ])eing

interested in the final outcomes of the affairs of the
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Berners Bay Mining & Milling Company having been

identified with the management thereof, together

with the fact that they earnestly desire to do every-

thing possible towards the protection of those inter-

ests held outside of themselves, and the ultimate suc-

cess of that company, have consented to the proposed

amalgamation of the properties named, believing that

in so doing they are offering a solution of the financial

questions which so urgently demand immediate at-

tention.

Juneau, Alaska, March 14th, 1903.

Very truly yours,

(Sd.) THOMAS S. NOWELL.
FREDK. D. NOWELL.
WILLIS E. NOWELL.' "

XXXV.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:

"XV.

In response to this circular letter and the accom-

panying contract the entire issue of the bonds of

said company was placed in the hands of Wallace

Ilackett thereunder with the exception of two of

said bonds, the owners or holders of which could not

be found. Thereupon AVallace Hackett and his as-

sociates deposited with the International Trust Com-

pany the sum of $7,000.00 in approved securities for
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the purpose of paying or securing the payment of

said two bonds so outstanding."

XXXVI.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

"XVI.

Thereafter and on the 13th day of June, 1904, Wal-

lace Hackett as the holder of the entire issue of bonds

as aforesaid and having 498 of them in his posses-

sion and the payment of the other two secured with

the trustee, as stated, executed and filed in this Court

the following instrument, to wit

:

' [Title of Court and Cause No. 603.]

Whereas, the holders of the bonds of the defend-

ant companies, in the above suit, viz. : The Berners

Bay Mining & Milling Co., the Northern Belle Gold

Mining Co., the Seward Gold Mining Co., and the

Ophir Gold Mining Co., did consent to the issuance

of the Receiver's certificates in this case, and the

orders of the Court allowing and giving such certifi-

cates priority over the mortgage bonds of said com-

panies, but such consent never formally entered ou

record lierein.

Now, for the purpose of making such consent a

matter of record, I, Wallace Hackett, for myself

and as trustee, and holder of said bonds, shown in

the list hereto attached, do hereb}- consent to and
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waive any and all objections to the orders of the

Court herein authorizing said certificates and future

issues thereof, and giving the same priority over said

bonds.

(Signed) WALLACE HACKETT.'

'In the matter of the bonds of the Berners Bay

Mining & Milling Company, deposited with the un-

dersigned trustee, I will state that the entire issue

of bonds amounted to $500,000, consisting of the face

value of $1000 each, numbered from 1 to 500, inclu-

sive, issued under a mortgage to the International

Trust of Boston. That owing to the peculiar situa-

tion of the property, the bonds being widely scat-

tered, the interest on the bonds having been de-

faulted, the property in Alaska having passed into

the hands of a receiver appointed under authority

of the U. S. Coui-t, and receiver's certificates of more

than $200,000 having issued, all of which placed the

bonds in great jeopardy. Acting under the request

of the holders of a majority of the bonds, I addressed

to all of the bondholders a letter setting forth the

above facts in February, 1903, asking their consent

to represent them in negotiations looking to a sale

of the property whereby there was a chance of the

bonds being paid, etc., and asking for full authority

in the premises stating in the letter that by deposit-

ing their bonds with me they would assent to the

tei-ms of the letter and contract existing between
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myself and other owners of the property under which

we sought to liquidate the sale.

In response to this letter I received on deposit 498

of the 500 bonds issued. Every bond, whose exist-

ence we could trace was deposited with me. Two

l)onds have been lost, being #406 and #407. For

these I deposited security with the International

Trust Compan}^ and that company then issued a re-

lease of the mortgage at my request.

The list of the owners of bonds and amounts held

l)y them is as follows:

John K. Bates, Portsmouth, N. H 283

Edward Hobart, East Bridgewater, Mass 32

Wallace Hackett, Portsmouth, N. H 27

A. G. Webster, Boston, Mass 25

C. O. Bigelow, New York 12

Tliomas Stokes, New York 10

H. S. Sprague, Providence, R. 1 10

F. G. Landon, New York 10

F. L. Slade, New York 5

J. Seaver Page, New York 5

G. M. Nowell, Boston Mass 5

C. D. Sabin, New York 5

^lary A. Nichols, New York 5

Jualia A. Ferguson, New York '^

Kidder, Peabody & Co., Boston, Mass 5

E. G. Loomis, Boston, Mass 5

W. E. Garrison, New York 6

George K. McLeod, Rochester, N. Y 5
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Harriet M. Backus, Rochester, N. Y 5

Ogden Backus, Rochester, N. Y 6

W. A. Whittlesey, New York 5

Francis E. Taylor, New York 3

Stratford National Bank, Dover, N. H 3

Augustus White, New York 3

Harriet P. Lamkin, Boston, Mass 3

R. B. Roosevelt, New York 4

G. W. Morse, Boston, Mass 2

C. Lamkin, Boston, Mass 1

C. W. Brega, Boston Mass 1

Ida M. Hartley, Boston Mass 1

J. F. Blummer, Jr., Boston, Mass 1

498

(Sd.) WALLACE HACKETT.

State of New Hampshire.

Personally appeared before me, Wallace Hackett,

to me well known and made oath that the foregoing

statement by him subscribed is true, this 13th day

of June, 1904.

(Sd.) HOWARD ANDERSON,
Notary Public' "

XXXVII.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:

*'XAai.

On the 13th day of May, 1904, the receiver, F. D.

Nowell, acting by and with the consent and advice

i
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of Wallace Hackett, who was tlien the holder and

owner of the 498 bonds and who had secured the pay-

ment of the remaining two as hereinbefore set out,

and by the authority and consent of this Honorable

Court, made and entered into a contract with Joseph

MacDonald and associates, the Berners Bay Mining

& iMilling Company, the Seward Gold Mining Com-

pany, the Northern Belle Gold Mining Company and

the Nowell Mining & Milling Company, a copy of

which contract is attached to Receiver's Exhibit No.

9."

XXXVIII.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

"XVIII.

Under and pursuant to the terms of this contract

the Kensington tunnel was completed, cross-cutting

the Eureka and Kensington Lodes and upon the lat-

ter several hundred feet of drifts were run in either

direction from the cross-cut and in the performance

of said labor and betterments there was expended the

sum of $41,365.24, for which amount the sum of

$33,627.24 receiver's certificates were issued known

and designated as the third issue, and the lialanco

of said sum of $41,365.24 was paid for by the issu-

ance of receiver's certificates Nos. 4, 5, 17 and 20 of

the second issue, all of which are yet outstanding

and all bear interest at tlie rate of eight per cent
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per aniuim from the date of the issuance thereof.

Upon the termination of said work some time about

January 1, 1905, MacDonald and his associates de-

clined to purchase the said pix)perties under said

contract and the option therein given. While the

MacDonald contract was pending and the work

thereunder was being performed at the request of

Wallace Hackett, who thereupon deposited all the

bonds held by him, being 498 in number, with the

International Trust Company, the said Trust Com-

pany executed a release of the mortgage deed in trust

and transmitted the same to the First National Bank

at Juneau, Alaska, to be delivered upon the comple-

tion of the purchase of the said properties, under

said contract, by Joseph MacDonald and associates."

XXXIX.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:

"XIX.

Not a single installment of interest has ever been

paid upon any of the bonds of the Berners Bay Min-

ing & Milling Company. During all the times from

the conception of the receivership to the beginning

of the year 1905, the holders of a large majority of

said bonds, if not all of them, knew of this receiver-

ship and had full notice of what was being done un-

der it and acquiesced and consented thereto. Tlie
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International Trust Company knew of the appoint-

ment of the receiver in this cause as early as Decem-

ber, 1897, or January 1898, and had actual knowl-

edge of the issuance of receiver's certificates in 1903,

Init during all the time prior to February, 1906, it

silently acquiesced in all the doings of the receiver

and made no effect whatever to procure a discharge

of the receivership or to prevent the accumulation of

claims against it."

XL.

The Court erred in refusing the praj^'er of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

"XX.

During all the times of the pendency of this re-

ceivership the following named persons have been

stockholders of the Berners Bay Mining & Milling

Company, each owning the number of shares set

opposite their names, to wit:

Thomas S. Nowell 810

Thomas S. Stokes 300

Wallace Hackett 600

Henry Endicott 300

William Endicott, Jr 573

Aaron Hobart 50

Harriet P. Lampkin 122

Lucy M. Leonard 26i/i>

Frances E. Taylor 26i/o

Estate of Wm. H. Learnard Ill
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George Thacher 354

B. T. Fairchild 31

Wm. R. Garrison 48

Augustus White 25

Ogden Backus 30

Charles D. Sabin 75

Harriet M. Backus 25

Frances L. Slade 65

H. 0. Armour 100

George M. Nowell 101

Clarence O. Bigelow 95

Elizabeth P. Bigelow 10

Charles W. Bregn 10

Arthur W. Francis 20

R. B. Roosevelt, Jr 20

John F. Plummer 66

Ida M. Hartley 5

Francis G. Landon 100

Willard E. Everett 50

J. S. Page 50

David L. Webster 100

Willis E. Nowell 17922

D. E. Snow 90

Arthur L. Nowell 615

Marianne Dean 13

Charles H. Beckett 12i/o

W. H. Hamilton 121/,

Rufus B. Cowing 25

Harriet C. Nowell 300
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Thomas McLaughlin 13

John S. Rand 10

Frederick Paulind 12

H. M. Sanders 25

Laura A. Dayton 125

B. F. Miller 25

Estate of S. S. Sprague 150

Jennie W. Howard 25

Franklin A. Plummer 1022

Ida M. Newcomb 45

H. P. Nowell 100

C. a Howard 1

C. C. Miller 125

John P. Jones 125

C. H. Sawyer 36

And during all the same time the bondholders of

the said Berners Bay Mining & Milling Company

were the following named persons each owning the

number of bonds set opposite his name

:

H. O. Armour 10

Ogden Backus 11

C. O. Bigelow 12

C. W. Bregn 1

Henry Endicott 13

Wm. Endicott, Jr 19

Wm. E. Garrison 6

Wallace Hackett 27

H J. Hadrill 5

Ida H Hartley 1
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Edward Ho^bart 8

Harriet P. Lampkin 1

F. G. Landon 10

Estate of W. H. Learnard 1

Geo. H. McLeod 5

J. S. Page 5

J. F. Plummer 1

R. B. Roosevelt, Jr 4

Charles D. Sabin 5

Charles H. Sawyer 8

F. L. Slade 5

Thomas Stokes 10

Frances E. Taylor 3

Augustus White 1

W. H. Whittlesey 5

Thomas S. Nowell 256

Allen Estate 5

J. P. Jones 5

Guy Lampkin 2

Morse & Lane 2

Geo. M. Nowell 5

C. H. Sawyer 3

S. S. Sprague Estate 10

D. L. Webster 35

The Edward Hobart named as one of the ]>ond-

holders is the representative and successor in inter-

est of Aaron Hobart."
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XLL
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp,

to make the following finding of fact

:

'*XXL

Of the first issue of certificates in 1901 Thomas

Stokes purchased $20,000.00 thereof, David L. Web-

ster purchased $10,000.00, Edward Hobart purchased

$5,000.00, Henry Endicott purchased $10,000.00,

and in May, 1902, Thomas Stokes made a further

purchase of certificate 111 of said issue of $5,000.00,

Francis Louis Slade purchased certificate 112 for

$2,000.00, Prances G. Landon purchased certificate

113 for $1,000.00, George K. McCloud purchased

certificate 114 for $3,000.00, and Henry Endicott, for

himself and William Endicott, made a further pur-

chase of certificates of said issue to the amount of

$10,000.00 and David L. Webster made a further pur-

chase of $1,000.00, and there was also paid to Henry

Endicott interest on the original $35,000.00 obtained

from him in 1898 by the issuance of certificate 148.

Certificate 2 of the second issue for $15,996.29 was

purchased by Wallace Hackett."

XLII.

The Court erred in refusing the prayer of the re-

ceiver and of the interv^enors, Nowell and Clapp, to

make the following findings of fact:
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''XXII.

On the 9th day of December, 1905, the four oricj-

inal defendants filed an answer and cross-complaint

praying, among other things, that the International

Trust Company be made a party defendant. On the

the 21st day of February, 1906, the International

Trust Company appeared by its attorne,ys herein and

thereafter answered and filed a cross-complaint ])ray-

ing for a foreclosure of the said mortgage. There-

after this Court, on the 13th day of March, 1906,

made and entered an order directing the sale of all

the property in the hands of the receiver and the

proceeds of such sale paid into the registry of the

court to abide the further orders of the Court and

reserving all questions as to priorities of the respec-

tive lien holders against the same. Cause No. 536

now consolidated and being tried with this cause was

instituted on March 13, 1906. Neither in the com-

plaint in cause No. 536 nor in the cross-complaint in

cause No. 603 nor in the assignments of error filed

by the International Trust Company upon the a]>

peal prosecuted by it from the said order of sale of

March 13, 1906, was any question made or raised as

to the projDriety and validity of the appointment of

the receiver in the first instance, the only contention

of said Trust Company being that the bonds secured

by the said mortgage were prior and paramount liens

to the indebtedness of the receiver."
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XLIII.

The Court erred in refusing the prayer of the re-

ceiver and of the interveners, Nowell and Clapp, to

make the following finding of fact:

"XXIII.

A't the time of ihQ appointment of the receiver

herein the properties of the Berners Bay Mining &

Milling Company were undeveloped and of uncertain

value, whatever value it had being largely specula-

tive ; the development work done by the receiver has

increased the value of said properties to an amount

considerably in excess of the total expenses of the

receivership and such receivership has been an actual

benefit to the mortgage bondholders."

XLIV.

The Court erred in refusing the prayer of the re-

T'civer and of the intervenors, Nowell and Clapp, to

make the following conclusion of law:

That the beneficiaries under the mortgage deed in

trust actually consented to the issuance of the receiv-

er's certificates herein and to all proper expenses of

the receivership and are now estopped either in their

own behalf or by their trustee, the International

Trust Company, from questioning the priority and

payment of the receiver's indebtedness over the

bonds of the Berners Bay Mining & Milling Com-

pany. '

'
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XLV.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following conclusions of law:

The International Trust Company itself, by its

long acquiescence in the receivership and in the acts

of the receiver after knowledge thereof and by its

becoming a party to the MacDonald contract by the

executing of the release of its mortgage deed in trust,

under and pursuant to the terms of said contract, is

estopped from questioning the priority of the receiv-

er's indebtedness to the mortgage bonds."

XLVI.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following conclusion of law:

**IIL

The International Trust Company by its failure to

promptly resistupon invalidity of the orders appoint-

ing the receiver herein in the first instance and by its

failure to raise such point upon the appeal heretofore

taken in this cause has waived all objections thereto

and cannot now be heard to assert such invalidity."

XLVII.

The Court erred in refusing the praj^er of the re-

ceiver and of the intervenors, Nowell and Cla|i]i, to

make the following conclusion of law:



The International Trust Company et al. 2673

"IV.

All proper expenses of the receivership and all

valid outstanding receiver's certificates and all valid

indebtedness of the receiver not evidenced by said

certficates are valid subsisting liens against said

property and entitled to be paid prior to the pajrment

of the bonded indebtedness. The International Trust

Company is entitled to a decree foreclosing its mort-

gage deed in trust and for a sale of the properties in

the hands of the receiver and is entitled to payment

of said mortgage out of the proceeds of said sale after

the payment of the expenses of the receivership and

all valid claims against the receiver."

XLVIII.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapj), to

make the following conclusion of law:

"V.

The expenses of the administration of the re-

ceivership, including the compensation of the re-

ceiver and his attorneys, clerical hire, and such other

expenses as appertain to the administration of the

estate are entitled to be paid out of the first moneys

realized upon such sale. The next claim in order of

priority shall be the entire and remaining indebted-

ness of the receiver whether evidenced by certificates

or b}^ claims, without any priority as between the

soveral issues of certificates or the floating indebted-

i:es3; and out of the remaining moneys arising from
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said sale the International Trust Company is entitled

to be paid the amount found due upon its mortgage."

XLIX.

The decree made and entered herein is erroneous

in the following particulars, to wit

:

First. In decreeing the foreclosure of the mort-

gage deed upon the properties described and men-

tioned as the Johnson group and ordering the same

sold.

Second. In refusing the allowance of F. D. Now-

ell as receiver to $250.00 per month from and after

the ai3pearance in the case of the International Trust

Companj'".

Third. In holding that the expenses of F. D. Now-

ell in preserving the property in his hands, including

tlie Nowell assessment work upon the eight unpat-

ented claims necessary to prevent a forfeiture and

loss of the same, including also his salary, were not

liens upon said property paramount to the mortgage

deed in trust and the bonds secured thereby.

Fourth. In holding that the entire receiver's in-

debtedness were not liens upon the said property par-

amount to the mortgage deed in trust and the bonds

secured thereby.

Fifth. In decreeing to the International Trust

Company a foreclosure of the mortgage.

Sixth. In decreeing that the first issue of receiv-

er's certificates was paramount to the second and

third issues and that the second issue of receiver's
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certificates were paramount to the third; and in de-

creeing that all the receiver's certificates were para-

mount to the salary of the receiver and the sums due

liis attorneys and other expenses, and in failing to

provide that all of the receiver's certificates were

equal in rank.

And for said errors and others manifest of record

herein the said parties pray that the decree of the

District Court for Alaska, Division No. 1, be re-

versed and the cause remanded with directions to the

lower court to enter the proper decree herein as may

be found by this Court should have been done, and for

such other orders as to the Court may seem just and

proper.

MALONY & COBB.

Original. No. 603-536-A. Consolidated. In the

District Court for Alaska, Division No, 1, at Juneau.

Decker Bros., Plaintiff, vs. Berners Bay Mining &

Milling Co., Defendant. Assignments of Error.

Filed May 8, 1908. C. C. Page, Clerk, by A. W. Fox,

Deputy. Malony & Cobb, Attorneys for .

Office: Juneau, Alaska.
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[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Citation [on Appeal —Original].

UNITED STATES OF AMERICA—ss.

The President of the United States to the Interna-

tional Trust Company, a corporation, J. C. Mc-

Bride, as receiver of the Berners Bay Mining

and Milling Company, Ophir Gold Mining Com-

pany, Seward Gold Mining Company and North-

ern Belle Gold Mining Company, R. McM. Gil-

lespie, Samuel W. Fairchild, C. R. Corning and

Messrs. Winn & Burton, Wm. A. Barnhill and

Shackleford & Lyons, Their Attorneys, Greet-

ing:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

13eals for the Ninth Circuit to be held at the City of

San Francisco, State of California, within thirty

days from the date of this writ, pursuant to an ap-

peal filed in the clerk's office for the District Court,

District of Alaska, Division No. 1, at Juneau, where-

in George M. Nowell and Gilmer Clapp, Berners Bay

Mining and Milling Company, Ophir Gold Mining

Company, Seward Gold Mining Company, North-

ern Belle Gold Mining Company , Nowell Alining and

Milling Company, Alaska Nowell Gold Mining Com-

pany, Frederick D. Nowell a^i receiver, Frederick D.

Nowell, individually, Thomas S. Nowell and WilJis E.



The International Trust Company et al. 2677

Nowell are appellants in error and you are appellees,

to show cause, if any there be, why the decree in the

said Appeal mentioned should not be corrected and

speedy justice should not be done to the parties in

that behalf.

Witness, the Hon. MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United

States of America, this 8th day of May, 1908, and

of the Independence of the United States, the one

hundred and thirty-second.

ROYAL A. GUNNISON,

District Judge for the District of Alaska, Division

No. 1.

Service of the above and foregoing citation on ap-

peal admitted this 8th day of May, 1908.

WINN & BURTON,
Attorneys for R. McM. Gillespie, S. W. Fairchild,

C. R. Corning.

SHACKLEFORD & LYONS and

JOHN J. BOYCE,

Attorneys for International Trust Co., Defendants

in Cross-complaint.

W. A. BARNHILL,
Attorney for Receiver, J. C. McBride.

[Endorsed] : Original. No. 603 & 536-A Consoli-

dated. In the District Court for Alaska, Division

No. 1, at Juneau. Decker Bros., Plaintiff, vs.

Berners Bay Mining & Milling Co., Defendant. Cita-

tion. Filed May 9, 1908. C. C. Page, Clerk. By
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R. E. Robertson, Asst. Malony & Cobb, Attorneys

for Defendants. Office: Juneau, Alaska.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Bond on Appeal.

Know all men by these presents, that George M.

Nowell and Gilmer Clapp, Berners Bay Mining and

Milling Company, Northern Belle Gold Mining Com-

pany, Seward Gold Mining Company, Ophir Gold

Mining Company, Nowell Mining & Milling Com-

pany, Alaska Nowell Gold Mining Company, F. D.

Nowell, a.'s receiver, F. D. Nowell, Thomas S. No-

well and Willis E. Nowell, as principals, and R. P.

Nelson and Emery Valentine, as sureties, are held

and firmly bound unto the International Trust Com-

pany, a corporation, J. C. McBride, as receiver of

the properties of the Berners Bay Mining and Mill-

ing Company, Seward Gold Mining Company, Ophir

Gold Mining Company and Northern Belle Gold

Mining Company, C. R. Corning, R. Mc^I. Gilles-

pie and Samuel W. Fairchild in the full and just

sum of five hundred dollars ($500.00) to be paid to

them, their attorneys, executors, administrators, and

assigns, to which payment well and truly to l^c made,

wo bind ourselves, our heirs, successors, executors

and administrators, jointly and severally, firmly by

these presents.
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Sealed with our seals and dated this 8tli day of

May in the year of our Lord one thousand nine Inin-

dred and eight.

Whereas, lately, at a session of the District Court

for the District of Alaska, Division No. 1, at Ju-

neau, in a suit pending in said court, numbered 603

and 536-A on the docket of said court and consoli-

dated as one cause and entitled as above stated, a

decree was rendered against the said Gilmer Clapp,

George M. Nowell, Berners Ba^^ Mining and Milling

Company, Northern Belle Gold Mining Compan}",

Ophir Gold Mining Company, Seward Gold Min-

ing Company, Nowell Mining and Milling Company,

Alaska Nowell Gold Mining Company, Thomas S.

Nowell, Frederick D. Nowell, as receiver, Frederick

D. Nowell and Willis E. Nowell, and the said Gil-

mer Clapp, George M. Nowell, Berners Bay Min-

ing and Milling Company, Northern Belle Gold Min-

ing Company, Ophir Gold Mining Company, Se-

ward Gold Mining Com.pany, Nowell Mining and

Milling Com.pany, Alaska Nowell Gold Mining Com-

pany, having obtained from said Court an order

allowing an appeal from the United States Court

of Appeals for the Ninth Circuit to reverse the de-

cree of the aforesaid suit and a citation directed to

the said International Trust Company, a corpora-

tion, J. C. McBride, as receiver of the properties of

the Berners Bay Mining and Milling Company, R.

McM. Gillespie, Samuel S. Fairchild and C. R. Corn-
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ing is about to issue citing and admonishing them

to be and appear at the United States Circuit Court

of Appeals for the Ninth Circuit to be holden at

San Francisco, California.

Now, the condition of the above obligation is such

that if the said George M. Nowell, Gilmer Clapp,

Berners Bay Mining and Milling Company, North-

ern Belle Gold Mining Company, Seward Gold Min-

ing Company, Ophir Gold Mining Company, No-

well Mining & Milling Company, Alaska Nowell Gold

Mining Company, F. D. Nowell, as receiver, F. D.

Nowell, Thomas S. Nowell and Willis E. Nowell shall

prosecute their said appeal to effect and shall answer

all damages and costs that may be awarded against

them if they fail to make their plea good, then the

above obligation is to be void; otherwise to remain

in full force and virtue.

GEORGE M. NOWELL,
By MALONY & COBB,

His Attorneys.

GILMER CLAPP,

By MALONY & COBB,

His Attorneys.

BERNERS BAY MINING & MILLING CO.,

By MALONY & COBB,

Its Attorneys.

OPHIR GOLD MINING CO.,

By MALONY & COBB,

Its Attys.
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SEWARD GOLD MINING CO.,

By MALONY & COBB,

Its Attys.

NOETHERN BELLE GOLD MINING CO.,

By MALONY & COBB,

Its Attys.

NOWELL MINING & MILLING CO.,

By MALONY & COBB,

Its Attys.

ALASKA NOWELL GOLD MINING CO.,

By Its Attorneys.

WILLIS E. NOWELL,
By MALONY & COBB,

Its Attys.

F. D, NOWELL,
By MALONY & COBB,

His Attorneys.

F. D. NOWELL, as Receiver,

By MALONY & COBB,

His Attys.

THOMAS S. NOWELL.
R. P. NELSON,
EMERY VALENTINE,

Sureties.

Taken and acknowledged before me, this 8th day

of May, 1908.

[Notarial Seal] L. CHAPIN.

Notary Public in and for Alaska.
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Sufficiency of sureties on the foregoing bond ap-

proved this 8th day of May, 1908.

District Judge for the District of Alaska, Division

No. 1.

WM. W. MORROW,
U. S. Circuit Judge, Ninth Judicial Circuit.

United States of America,

District of Alaska,—ss.

R. P. Nelson and Emery Valentine, being first duly

sworn, each for himself and not one for the other,

deposes and says : I am a merchant engaged in busi-

ness and residing at Juneau in the District of Alaska,

and am worth the sum of over one thousand dollars

($1,000.00) over and above all my just debts and lia-

bilities and exclusive of property exempt from exe-

cution.

R. P. NELSON.

EMERY VALENTINE.

Subscribed and sworn to before me this the 8th day

of May, 1908.

[Notarial Seal] L. CHAPIN.

Notary Public in and for Alaska.

[Endorsed]: Original. No. 603-536-A Consoli-

dated. In the District Court for Alaska, Division

No. 1, at Juneau. Decker Bros., Plaintiff, vs. Bern-

crs Bay Mining & Milling Co., Defendant. Bond on

Appeal. Filed Jun. 30, 1908. C. C. Page, Clerk.
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By , Deputy. Malony & Cobb, Attorneys

for . Office: Juneau, Alaska.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Order Extending Time to File Transcript [of Record,

Dated July 21, 1908].

Upon consideration of the application of the ap-

pellants for a further extension of the time to file

the transcript of the record on appeal herein in the

Appellate Court and good cause being shown there-

for.

It is ordered that said time be and the same is

hereby further extended to September 1st, 1908.

Dated July 21st, 1908.

ROYAL A. GUNNISON,
Judge.

[Endorsed] : Original. No. 603 & 536-A. In the

District Court for Alaska, Division No. 1, at Juneau.

Decker Bros. vs. Berners Bay Mining & Milling Co.

et al., Plaintiff. International Trust Co. vs. Bern-

ers Bay Mng. & Milling Co. et al.. Defendant. Or-

der Extending Time to File Transcript. Filed Jul.

21, 1908. C. C. Page, Clerk. By , Dep-

uty. Malony & Cobb, Attorneys for .

Office: Juneau, Alaska.
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[Praecipe for Transcript of Record Filed July 11,

1908.]

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

To the Clerk of the Above-entitled Court:

You will please prepare transcript of the record

in this cause, to be filed in the office of the clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, under the appeal heretofore per-

fected to said court and include in said transcript

the following pleadings, proceedingfj, and papers on

file, to wit

:

1st. Original complaint filed Dec. 15th, 1897.

2d. Order appointing F. D. Nowell, Recvr., Feb.

12th, 1897.

3d. Amended petition of intervention of Corning,

Gillespie & Fairchild, filed July 31st, 1905.

4th. Answer of F. D. Nowell, Receiver, filed Aug.

9th, 1905.

5th. Reply of Corning, Gillespie & Fairchild, filed

Aug. 10th, 1905.

6th. Order denying application of Coming, Gil-

lespie & Fairchild, entered Aug. 25th, 1905.

7th. Answer and cross-complaint of B. B. M. &

M. Co. et al., filed Dec. 9th, 1905.

8th. Order making International Trust Co. party

deft, entered Dec. 11th, 1905.

9th. Answer of International Trust Co., filed

March 5th, 1906.
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10th. Cross-complaint of International Trust Co.,

filed March 13th, 1906.

11th. Answer of F. D. Nowell to cross-complaint

of Int. Trust Co., filed March 20th, 1906.

12th. Answer of Nowell M. & M. Co. to same

filed March 20th, 1906.

13th. Answer of W. E. Nowell to same, filed

March 20th, 1906.

14th. Answer of T. S. Nowell to same, filed

March 20th, 1906.

141/^. Answer of F. D. Nowell, Receiver, filed

March 20th, 1906.

15th. Reply of Int. Trust Co. to answer of T. S.

Nowell, filed April 13th, 1906.

16. Reply of Int. T. Co. to answer of F. D. No-

well, Receiver, filed April 13th, 1906.

17th. Reply of Int. Trust Co. to answer of W.

E. Nowell, filed April 16th, 1906.

18th. Supplemental cross-complaint, filed April

9th, 1907.

19th. Petition of intervention of Geo. M. Nowell

& Gilmer Clapp, filed April 10th, 1907.

20th. Supplemental answer of B. B. M. & M. Co.

et al., filed April 10th, 1907.

21st. Motion to strike out part of intervening-

petition of Clapp & Nowell, filed April 10th, 1907.

22nd. Order granting same, entered April 10th,

1907. .,^4%

23d. Order consolidating causes 603 & 536-A.
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Also the following papers in cause numbered

536-A.

1. Original complaint filed March 13th, 1906.

2. Answer.

3. Supplemental complaint.

4. Order consolidating 603 & 536-A.

Also the following in the consolidated cause:

1. Answer of B. B. M. & M. Oo. to supplemental

complaint of Int. Tr. Co., filed April 10/07.

2. Amended answer of Receiver, filed April

11/07.

3. Answer of Receiver to intervening petition of

Corning, G. & F., April 11/07.

4. Answer of Recvr., April 11.

5. Answer of Recvr., April 11/07.

5. Supplemental answer, Alaska N. G. M. Co.,

April 11/07.

6. Amended petition of Int., Clapp & Nowell,

April 11/07.

7. Answer to amended petition of intervention,

April llth/07.

8. Reply to answer of B. B. M. & M. Co. to sup-

plemental complaint of International Trust Co.,

April llth/07.

9. Reply to supplemental answer of B. B. & M.

Co., April llth/07.

10. Reply to sup. ans. to sup. cr. compt. of Int.

Tr. Co., April llth/07 .
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12. Reply to answer of F. D. Nowell, filed April

18th, 1907.

13. Findings of fact and conditions of law.

14. Final decree.

15. Exceptions of Receiver.

16. Order extending time, dated July 2d, 1907.

17. Order extending time to file bill of exceptions,

dated July 2d, 1907.

18. Motion to open decree, filed Sept. 4th, 1907.

19. Order further extending time to file bill of

exceptions, dated Sept. 7th, 1907.

20. Order extending time to file transcript, dated

Sept. 25th, 1907.

21. Order denying motion to open up decree,

dated Sept. 27th, 1907.

22. Order granting further extension of time,

Dated Dec. 24th, 1907.

23. Bill of exceptions and order on same, filed

January 27th, 1908.

24. Opinion of the Court, filed April 27th, 1907.

25. Motion to correct record, filed Jany. 30th,

1908.

26. Order granting same, dated Feb. 4th, 1908.

27. Order granting time, dated May 8th, 1908.

28. Petition for appeal and order granting same,

dated May 8th, 1908.

29. Assignment of errors, dated May 8th, 1908.

30. Citation of return.

31. Bond on appeal.
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32. This praecipe.

Order further extending time to file transcript.

33. Certificate.

Said transcript to be prepared as required by law

and the rules of this Court and the rules of the

United States Circuit Court of Appeals for the

Ninth Circuit.

GEO. M. NOWELL and

MALONY & COBB,

Attorneys for Appellants.

[Endorsed]: Original No. 603 and 536-A Con-

solidated. In the District Court for Alaska, Division

No. 1, at Juneau. Decker Bros., vs. Berners Bay

Mining & Milling Co., et al. International Trust Co.

vs. Berners Bay Mining & Milling Co. et al., Defend-

ants. Praecipe for Transcript. Filed Jul. 11, 1908.

C. C. Page, Clerk. By A. W. Fox, Deputy. Geo. M.

Nowell, Malony & Cobb, Attorneys for Appellants.

Office : Juneau, Alaska.

[Clerk's Certificate to Transcript of Record.]

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. One, do hereby cer-

tify that the foregoing and hereto annexed two

thousand five hundred and seventy-nine pages of

typewritten and printed matter, numbered from 1 to
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2579, both inclusive, composing six volumes, said

volumes being numbered I, II, III, IV, V, and VI,

respectively, of whicli this volume is No. VI, con-

stitute a full, true and correct cop}^ of the record,

and the whole thereof, as per the praecipe of the Ap-

pellants, said praecipe being on file herein and made

a part hereof, in Cause No. 603 & 536-A, Consoli-

dated, wherein George M. Nowell, Gilmer Clapp,

Berners Bay Mining and Milling Company, Seward

Gold Mining Company, Ophir Gold Mining Com-

pany, Northern Belle Gold Mining Company, Nowell

Mining & Milling Company, Alaska Nowell Gold

Mining Company, Thomas S. Nowell, Willis m.

Nowell, Frederick D. Nowell, and Frederick D.

Nowell as Receiver, are Appellants, and the Inter-

national Trust Company, a corporation, R. McM.

Gillespie, Samuel W. Fairchild, C. R. Corning, and

John C. McBride as Receiver, are Appellees.

I do further certify that the said record on ai^peal

is b}^ virtue of the order allowing the aj)peal and the

citation issued in this cause, the return thereof being

in accordance therewith.

I do further certify that, in accordance with an

order of this Court made and entered on December

16, 1907, I have attached hereto and made a part of

said record on appeal Volumes Nos. II and IV. of the

original Bill of Exceptions, said Volumes Nos. II

and IV being numbered Volumes No. Ill (pages

837 to 1192, inclusive,) and No. V (pages 1901 to



2690 George M. No well et al. vs.

2248, inclusive), respectively, of this record; which

said volumes constitute original Exhibit "A,"

offered in evidence at the trial of said cause as a part

of Receiver's Exhibit No. 124, and original Receiv-

er's Exhibits Nos. 62, 63 and 64, offered in evidence

at the trial of this cause.

I do further certify that this transcript was pre-

pared by me in my office and that the cost of prepara-

tion, examination and certificate, amounting to Eight

hundred fifty-tw^o dollars and ninety cents ($852.90),

has been paid to me by Willis E. Nowell, one of the

Appellants.

In witness whereof I have hereunto set my hand

and affixed the seal of this Court at Juneau, Alaska,

this 22nd day of August, 1908.

[Seal] C. C. PAGE,

Clerk of District Court, Dist, of Alaska, Division

No. 1.

[Title of Court and Cause^ Nos. 603 and 536-A, Con-

solidated.]

Praecipe [for Transcript of Record, Filed Aug. 22,

1908].

To Clerk, U. S. Dist. Court, Div. No. 1

:

Please include in record in above case on appeal

copy of exceptions to order found on page 559 of

Journal E, found on P. 2529 to 2532 record on ap-
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peal said exceptions being engrossed on P. 558,

Journal E.
SHACKLEFORD & LYONS,

Attys. for International Trust Company.

603 & 536-A Cons. E. O. Decker et al., Plff. vs.

Berners Bay M. & M. Co. et al., Defts. International

Trust Co., Plff. vs. Berners Bay M. & M. Co. et al.,

Defts. Praecipe for Exceptions. Filed Aug. 22,

1908. C. C. Page, Clerk. By R. E. Robertson, Asst.

[Title of Court and Cause. Nos. 603 and 536-A, Con-
fix

solidated.]

Exceptions of International Trust Company to Order

of February 3, 1908, Correcting Certain Journal

Entries.

And to the above and foregoing order, and each

and every part thereof, the International Trust Com-

pany, by its attorneys, duly objected and excepted,

upon the ground that the
.
Judge correcting the

journal entries was not present at the trial and had

no knowledge of the proceedings therein attempted to

]3e connected, and for the further reason that the term

of court at which the said proceedings were had and

at which final decree was entered had expired; and

for the further reason that the errors, if any, sought

to be corrected were not apparent upon the face of

the record, but the corrections were introduced by

way of affidavits of counsel; and the said Interna-
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tioiial Trust Company, by its counsel, further re-

serves the right and does not. waive any objections

which it may hereafter take to the so-called settle-

ment of the bill of exceptions in this cause, but ob-

jects to the corrections now made for the reason that

the same should have been urged and settled at the

time of the settlement of the bill, of exceptions, if at

all, all of which exceptions were duly allowed by the

Court.

Dated this 3d day of February, 1908.

ROYAL A. GUNNISON,
Judge.

Orijnnal. No. 603 & 536-A Consolidated. In the

District Court for the District of Alaska, Division

No. 1, at Juneau. Decker Bros., Plaintiff, vs. Ber-

nersBayM.&M. Co. et al. Defendants. International

Trust Co. vs. Berners Bay M. & M. Co. et al., De-

fendants. Exceptions of Int. Trust Co. to Order

Correcting Certain Journal Entries. Filed Feb. 4,

1908. C. C. Page, Clerk. By A. W. Fox, Deputy.

Shackleford & Lyons, Attorneys for .

Office, Juneau, Alaska.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

[Clack's Certificate, Dated Aug. 22, 1908, to Certain

Parts of Record.]

I, C. C. Page, Clerk of the District Court for tlie

District of Alaska, Division No. One, do hereby cer-

tify that pages numbered from 2582 to 2584, both in-
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elusive, of the record on appeal in this cause, found

in Volume No. VI thereof, are true, full and correct

copies of the "Praecipe" of the International Trust

Company, one of the Appellees, and the "Exceptions

of International Trust Company to Order of Feb-

ruary 3, 1908, correcting certain Journal Entries,"

which said papers are made a part of the record on

appeal upon request of Messrs. Shackleford & Lyons,

attorneys for the said International Trust Company,

as per its Praecipe filed herein and made a part here-

of, in Cause No. 603 and 536-A Consolidated, wherein

George M. Nowell, Gilmer Clapp, Berners Bay Min-

ing and Milling Companj^ Seward Gold Mining

Company, Ophir Gold Mining Company, Northern

Belle Gold Mining Company, Nowell Mining & Mill-

ing Company, Alaska, Nowell Gold Mining Com-

pany, Thomas S. Nowell, Willis E. Nowell, Fred-

erick D. Nowell, and Frederick D, Nowell as Re-

ceiver, are Appellants, and the International Trust

Company, a corporation, R. McM. Gillespie, Samuel

W. Fairchild, C, R. Corning, and John C. McBride

as Receiver, are Appellees.

I do further certify that said above-mentioned

pages, found on pages 2582 to 2584 hereof, are not

covered by the Clerk's certificate found on pages

2580, 2580^ and 2581 of this record, and are a part

of the record on ai^peal herein by virtue of the order

allowing the appeal and the citation issued in this

cause.
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I do further certify that said copies of said

"Praecipe" and said "Exceptions of . International

Trust Company to order of February 3, 1908, cor-

recting certain Journal Entries," have been pre-

pared by me in my office and that the cost of prep-

aration, examination, and this certificate, amount-

ing to Two dollars and thirty cents ($2.30) has been

paid to me by Messrs. Shackleford & Lyons, at-

torneys for the International Trust Company, one

of the Appellees.

In witness whereof I have hereunto set my hand

and affixed the seal of said Court this 22d day of

August, 1908.

[Seal] C. C. PAGE,
Clerk of District Court Dist. of Alaska, Division

No. 1.

[Title of Court and Cause, Nos. 603 and 536-A, Con-

solidated.]

Certificate of Clerk to Volume VI of Record.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division No. 1, do hereby certify

that the foregoing and hereto attached 339 tj'pe-

written pages, numbered from 2249 to 2587, both in-

clusive, compose Volume No. VI, and the whole

thereof, of the transcript of the record in the said

above-entitled cause on appeal to the Circuit Court

of Appeals for the Ninth Circuit; and I do further

certify that pages 2249 to 2579, both inclusive, of said

Volume are covered by my certificate found on pages

2580, 25801/2 and 2581 hereof, and that pages 2582 to
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2584, both inclusive, are covered b}^ my certificate

found on pages 2585, 2586 and 2587 hereof.

In witness whereof I have hereunto set my hand

and the seal of the above-entitled Court this 22d day

of August, A. D. 1908.

[Seal] C. C. PAGE,
Clerk of District Court, Dist. of Alaska, Division

No. 1.

[Endorsed] : No. 1641. United States Circuit

Court of Appeals for the Ninth Circuit. George M.

Nowell and Gilmer Clapp, Intervenors, and The

Berners Bay Mining and Milling Company, The

Seward Gold Mining Company, The Ophir Gold

Mining Company, The Northern Belle Gold Mining

Company, The Nowell Mining and Milling Company,

The Alaska Nowell Gold Mining Company, Thomas

S. Nowell, Willis E. Nowell, Frederick D. Nowell,

Individually, and Frederick D. Nowell, as Receiver,

Appellants, vs. The International Trust Company (a

Corporation), John C. McBride, as Receiver of The

Berners Bay Mining and Milling Company, The

Ophir Gold Mining Company, The Seward Gold

Mining Company, and The Northern Belle Gold Min-

ing Company, R. McM. Gillespie, Samuel W. Fair-

child, and C. R, Corning, Intervenors, Appellees.

Transcript of Record. Upon Appeal from the

United States District Court for the District of

Alaska, Division No. 1.

Filed September 2, 1908.

F. D. MONCKTON,
Clerk.
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UNITED STATES CIRGuTt'cOURT OF APPEALS
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Company, The Seward Gold Mining Company,
The Ophir Gold Mining Company, The
Northern Belle Gold Mining Company,
The Nowell Mining and Milling Company,
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erick D. Nowell, Individually, and Frederick
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Bay Mining & Milling Company, The Ophir
Gold Mining Company, The Seward Gold Min-
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Mining Company, R. McM. Gillespie, Samuel
W. Fairchild, and C. R. Corning, Interveners,
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Upon Appeal from the United States District

Court for the District of Alaska,

Division No. 1.

BRIEF OF APPELLANTS.

GEORGE M. NOWELL,
Attorney for Appellants.

Filed this day of January, A.D. 1909.

Frank D. Monckton, Clerk.

By p............r)£pyiy Clerk.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT.

George M. Nowell and Gilmer Clapp, Intervenors >

and The Berners Bay Mining and Milling
Company, The Seward Gold Mining Company,
The Ophir Gold Mining Company, The
Northern Belle Gold Mining Company,
The Nowell Mining and Milling Company,
The Alaska Nowell Gold Mining Company,
Thomas S. Nowell, Willis E. Nowell, Fred-
erick D. Nowell, Individually, and Frederick
D. Nowell as Receiver,

Appellants,

vs.

The International Trust Company (a corporation),

John C. McBride, as Receiver of The Berners
Bay Mining & Milling Company, The Ophir
Gold Mining Company, The Seward Gold Min-
ing Company, and The Northern Belle Gold
Mining Company, R. McM. Gillespie, Samuel
W. Fairchild, and C. R. Corning, Intervenors,

Appellees.

Upon Appeal from the United States District

Court for the District of Alaska,

Division No. 1.

BRIEF OF APPELLANTS.

GEORGE M. NOWELL,
Attorney for Appellants.

Filed this day of January, A.D. 1909.

Frank D. Monckton, Clerk.

By Deputy Clerk.
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George M. Nowell and Gilmer Clapp, \

Interveners, and The Berners Bay
Mining and Milling Company, The
Seward Gold Mining Company, The
Ophir Gold Mining Company, The
Northern Belle Gold Mining Com-

pany, The Nowell Mining and Milling

Company, The Alaska Nowell Gold
Mining Company, Thomas S. Nowell,

Willis E. Nowell, Frederick D.

Nowell, Individually, and Frederick D.

Nowell, as Receiver,

Appellants,

vs.

The International Trust Company (a

corporation), John C. McBride, as Re-

ceiver of The Berners Bay Mining &
Milling Company, The Ophir Gold
Mining Company, The Seward Gold
Mining Company, and The Northern
Belle Gold Mining Company, R. McM.
Gillespie, Samuel W. Fairchild, and

C. R. Corning, Interveners,

Appellees. /

No. 1641

Upon Appeal from the United States District Court for

the District of Alaska, Division Number One. -

BRIEF OF APPELLANTS.



BRIEF OF APPELLANTS.

STATEMENT OF THE CASE.

In 1897, the Bemers Bay Mining & Milling Co.

was the owner in the possession, and engaged in

operating a large mining property situated near

Berners Bay in the District of Alaska. Said property

consisted of twenty-three patented lode mining claims,

and seven patented mill sites, sixteen unpatented lode

claims, and four water rights. This property was

equipped with a steam tram or railway some four miles

in length, leading from the beach to the mines, back

in the mountains; a forty stamp quartz mill, boarding

houses, tramwa3^s to the mines, flumes, pipe lines,

assay office, and a large amount of miscellaneous

personal property, representing a cash value in excess

of two million dollars. {Tr. pp. 1295-1341.)

In September, 1897, the stockholders of the

Berners Bay Mining & Milling Co. organized the Ophir

Gold Mining Co., The Seward Gold Mining Co. and the

Northern Belle Gold Mining Co. and distributed the

property of the original Company among the three

new companies. The consideration for these three

transfers, was the assumption by the three new com-

panies of the bonded indebtedness of the Berners Bay

Mining & Milling Co., to wit, $500,000.00, principal

and interest to that date. The purpose of this trans-

action was to reorganize the Berners Bay Mining &
Milling Co. into three corporations and have the



Berners Bay Mining & Milling Co. go out of business.

{Tr. pp. 2516-21.)

On the 15th day of December, 1897, Decker Bros.

instituted a suit against the Berners Bay Mining &
Milling Co., The Seward Gold Mining Co., The Ophir

Gold Mining Co., and the Northern Belle Gold Mining

Co., numbered 603 on the docket for the District Court

for Alaska. (Tr. p. 53.) This complaint alleged in

substance, an indebtedness from the defendants to the

plaintiffs of $154.65 for goods sold and delivered; and

that plaintiffs had outstanding checks of the defendants

which they had cashed and which would be protested

for non-payment, and aggregating $3,000.00 or

$3,500.00. It was further alleged that the defendants

were indebted in the sum of about $500,000.00, were

unable to pa}^ their debts, and their assets were in-

sufficient in amount if put up at forced sale, to pay

their debts, and that a large number of creditors were

threatening suits, in which the assets of the defendants

would be wasted. A receiver was prayed for to take

charge of the property and business of the defendants,

and out of the same to pay the plaintiffs. On Decem-

ber 15, 1897, upon this complaint one E. F. Cassel was

appointed receiver by Hon. C. S. Johnson. (Tr. pp.

2581-2.) On December 28, 1897, E. F. Cassel filed a

petition setting forth that a large amount of wages was

due the employees of the defendants, for work and

labor in bettering and developing the mines, and asking

that the same be adjudged preferred claims, that the

receiver be authorized to pay them and to operate the

plant. (Tr. p. 761-766.) This petition was granted

on the same day. {Tr. p. 712.) On February 7, 1898,
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owning about ninety per cent of their debts, filed a

petition asking that the Court set aside the order

appointing E. F, Cassel, and to restore the property

to its owners, '^and in case that the said receivership

cannot be set aside in the judgment of Your Honor,

we do hereby petition and request this Honorable

Court to appoint F. D. Nowell receiver of said com-

panies in lieu of and instead of E. F. Cassel." {Tr.

pp. 754-759.) This petition was presented to the

Court along with petitions to the same effect from

Thomas S. Nowell, Henry Endicott, Wm. Endicott,

Wallace Hackett, Aaron Hobart and C. H. Sawyer

(Tr. pp. 646-651) (1262-1265), who were holders of a

large majority of all of the outstanding bonds, and of

the floating indebtedness. Pending the hearing Cassel

resigned and on February 12, 1898, Frederick D.

Nowell was appointed receiver (Tr. p. 58 also 1261-5),

and continued to act as such without objection from

any source more than seven years.

Cassel, while acting as receiver herein incurred

expenses aggregating $4,155.93, and obtained of the

funds of the defendant companies, the sum of $483.20

only, and the balance of $3,672.73 was left as a charge

against his successor, F. D. Nowell. (Tr. pp. 786-7.)

On March 7, 1898, Frederick D. Nowell filed his

first report to the court as receiver. (Tr. p. 1285.)

In this report, among other things, the Receiver

stated that he had paid to the laborers and employees

of the defendant companies the sum of $12,055.95,

which payments were made with the funds of certain

parties in New England for the accommodation of the



defendants and not out of the funds of the companies

themselves and that the claims were held as claims

against the companies still, and this proceeding was

had and done with the consent of all parties in interest.

It was further reported that the Receiver was pre-

pared to make like payments on the claims of other

employees not yet presented. Among the claims and

debts which the Receiver reported that he had paid

since his appointment herein were three items to

Decker Bros., the plaintiffs in the suit; one for $221.20;

another for $766.44, another for $139.65 and another

for $167.75. (Tr. pp. 1289, 1290.)

On March 7, 1898, Charles S. Johnson, then

Judge, made an order (Tr. p. 715) authorizing the

Receiver to borrow money to pay off the claims of the

laborers which had theretofore been adjudged pre-

ferred claims. It was further shown in Report No. 1

{Tr. p. 1286) that there was considerable bullion on

hand in the mill and the Receiver was authorized to

convert this into money and use it in the administra-

tion of the property. (Tr. p. 1293.)

On May 6, 1898, the Receiver filed his second

report. (Tr. 1295.) In this report the Receiver made

a detailed statement of all the property of the de-

fendant companies, and a detailed statement of their

liabilities. There is one error in the report as it after-

wards transpired, namely, the statement that the

remaining $300,000.00 of bonds had never been issued.

(Tr. p. 1297.) The Receiver, among other things, re-

ported that he had obtained from the mill of the

defendant companies $3,790.00 of gold bullion (Tr.

p. 1301); that no other cash had come into his hands



belonging to the defendant companies. The Receiver,

however, reported that it had not been necessary to

borrow the money authorized by the order of March 7,

for the reason that Thomas S. Nowell for the accom-

modation of the defendants had furnished funds from

his own private resources to pay off the labor claims

and the other pressing indebtedness of the companies

and showed that he had paid since his appointment as

Receiver the sum of $50,077.31. {Tr. p. 1298.) De-

tailed statements of the liabilities, payments made

and balances due were appended to the report. The

Receiver's expenses during the period since his ap-

pointment aggregated $1,792.31 (Tr. p. 1300), a

detailed statement of which was also appended to

the report. This report was duly approved by the

court on the 7th day of May, 1898. (Tr. p. 1367.)

On June 8, 1898, the Receiver reported to the

court, among other things, that he had received from

the Bemers Bay Mining & Milling Co. $903.00 {Tr. p.

1369) and had paid out in expenses and claims against

the defendants the sum of $8,736.15, detailed state-

ments of which are given. {Tr. p. 1370.) Among
the payments shown to have been made was insurance

upon the buildings of the Bemers Bay Mining & Mill-

ing Co. of $1,609.69. {Tr. p. 1371.)

It w^as further shown that the payments made

over and above the sum of $903.00 were made out of

the funds furnished by Thomas S. Nowell to the

Receiver as agent and not in his capacity as Receiver.

{Tr. p. 1372.) This report and the actions of the

Receiver therein were duly approved by the court.

{Tr. p. 1373.)
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On July 11, 1898, the receiver reported to the

court {Tr. p. 1375) that he had paid $187.32 on the

indebtedness of the defendants and had incurred

and paid out expenses aggregating $613.85. In this

report it was further shown that a lot of ore in the

mill at Berners Ba}' had been milled and cleaned

up and the receiver had obtained therefrom 159.08

ounces in gold which had been shipped, under the

general orders theretofore given for conversion into

cash, but the returns had not at the date of said report

been received. The receiver further reported that

under the orders of the court theretofore given, and

because such action was desired by all parties in inter-

est, he had begun the operation of the mining proper-

ties in his hands as receiver, and it was shown that

unless the property was operated it would deteriorate

in value more than if it were in actual use, and the

development work, consisting of several thousand

feet of tunneling, etc., would cave, fill, and get out of

repair, and that the operation of the mines and mills

is necessary to their proper care and preservation.

This report was duly approved and the action of the

receiver sanctioned. {Tr. p. 1379.)

On September 23, 1898, the receiver reported to

the court {Tr. p. 772), among other things, that he

had realized in bullion and concentrates from the mines

the aggregate sum of $14,821.99. {Tr. p. 773.) It

was further shown that in order properly to develop

said mines in the opinion of the receiver about 2,GOO

feet of tunnel were required when it was expected

that upon doing said work the mines would be enhanced

in value far be^^ond the cost of such work, that the



proceeds of the bullion and concentrates will more

than pay the cost thereof, and leave a surplus to apply

upon the indebtedness of defendants. {Tr. pp. 773-4.)

It was further shown that this opinion was concurred

in by the defendant companies themselves and by a

large majority of the holders of the capital stock and

bonds in said companies, by whose advice and consent

the report and application was made. {Tr. p. 774.)

It was further shown that about $75,000 was

required to do the work contemplated, and that the

receiver, authorized b}^ the court, could borrow that

sum upon receiver's certificates bearing not to exceed

ten per cent interest, and asked for such orders and

instructions as to the court might seem proper. {Tr.

p. 775.)

The order authorizing the issuance of receiver's

certificates upon this application was made September

23, 1898 {Tr. p. 575), but was subsequently modified.

{Tr. p. 718.)

On November 21, 1898, the receiver reported to

the court {Tr. p. 778) that there was no money dealer

in Alaska of sufficient means to furnish the amount

of money required, and that it was necessary to nego-

tiate said certificates in the East and employ an agent

for that purpose, and pay a reasonable commission

for his services in that behalf.

The receiver further reported that the defendant

companies themselves and all the bondholders were

anxious and willing that the necessary commission

be paid and the money secured and the development

work, for the doing of which it was authorized to be

borrowed, be done as speedily as possible. He fur-
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ther asked leave to borrow immediately $10,000 to

meet his present needs, to be either borrowed upon

said certificates or repaid out of the certificates when

negotiated, and asked that the order of September 21,

be modified so as to permit the payment of a reasonable

comimission. On the same date (Tr. p. 718) this

application was granted. On December 28, 1898,

the receiver reported to the court that there would

be a greater delay than was expected in the sale of

the receiver's certificates theretofore authorized, but

that he was able to obtain for use, pending the sale

and on favorable terms, from $20,000 to $35,000 to

be repaid out of the proceeds of said certificates when

the same were sold; that there was an urgent need

for that sum of money, and the court was asked for

its advice and instruction. {Tr. pp. 783-4.)

On the same day the court authorized the bor-

rowing of a sum not to exceed $35,000 to be repaid

out of the proceeds of the sale of certificates as soon

as the proceeds should come into the hands of the

receiver. (Tr. p. 721.)

On February 20, 1899, the receiver reported to

the court (Tr. p. 1391), showing the details of his

administration between October 1, 1898, and Decem-

ber 31, 1898, inclusive. The report shows that the

receiver had constructed a new boarding house at

the Kensington mine, a blanket sluice plant, telephone

line from the office to the Kensington mine, both

tramways had been thoroughly repaired and new

cables placed in position thereon, and that a large

amount of development work had been done in both

the Kensington and Comet mines, and the whole
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plant kept in repair ; that the increased expense caused

by the permanent development work on the mines

had required more money than the net income derived

from the operation of the mill, and that pursuant to

the authority given by the court in November, 1898,

he borrowed, upon receiver's certificates issued in

Alaska, the sum of $9,000.00, and that other moneys

needed by him had been furnished by Thomas S.

Nowell upon his individual account. Detailed state-

ments of the entire receipts, aggregating $32,388.84,

were attached to the report. During the same quar-

ter the receiver !paid out $28,736.41, detailed state-

ments of which were also given. During the same

period the sum of $3,652.43 was paid upon the old

indebtedness of the defendant companies, a detailed

statement of which was also given. It was further

shown that the $9,000.00 theretofore borrowed had

been repaid, but that the sale of the $75,000.00 of

receiver's certificates authorized by the court had not

been made, but that the parties in interest in the liti-

gation had advanced such moneys as were necessary

to carry out the purposes for which said certificates

were ordered to be issued, pending a more favorable

sale of the same. This report was duly approved by

the court. {Tr. p. 1398.)

On April 21, 1899, the receiver filed Report No 7

with the court {Tr. p. 1400), which report covered the

receivership from January 1, 1899, to March 31, 1899,

inclusive. During this period the report shows that

the mill was not operated on account of the cold

weather and want of water power, but the develop-

ment work in the mines had been steadily pushed.
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During the said quarter had come into the receiver's

hands as such the sum of $24,232.10, an itemized

statement of which was attached, and of this sum

$2,593.79 was the money of the defendant companies,

the balance consisting of sums advanced by Thomas

S. Nowell pending the sale of the receiver's certifi-

cates theretofore authorized.

It was further shown in this report that the

$9,000.00 theretofore borrowed by the receiver had

been repaid by draft drawn on Thomas S. Nowell as

a part of the advance mentioned. (Tr. p. 1402.)

This report was duly approved by the court. {Tr.

p. 1412.)

During the summer of 1899 the District Judge for

Alaska was absent from Juneau in the interior of

Alaska, holding the first courts ever held on the

Yukon, and no other report was made to the court

by the receiver herein until the winter of 1899 and

1900 which is found in the record at pp. 1413-1426

and covers the period of the receivership from April 1

to September 30, 1899. This report shows the opera-

tion of the mill during the summer and the recovery

therefrom of $17,853.56. The report, however, shows

further that the following development work and per-

manent improvements had been made upon the prop-

erties in the receiver's hands, namely, 1,809 feet of

tunneling on the Comet mine, a two-story frame

building 60 feet by 60 feet for canvas concentrating

rooms; 248 feet of tunnels and cross-cuts were driven

upon the Kensington mine, hereinafter more particu-

larly mentioned; a new boarding house 50 feet by 30

feet by 15 feet, a powder magazine; boarding house
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constructed, blacksmith shop built and 195 feet of

tunnel driven on the Ophir mine. Detailed statements

of all the operations were attached to the report.

This report was on January 18, 1900, in all things,

approved by the court. {Tr. p. 1426.)

In the early spring of 1900 Judge Johnson, before

whom all the proceedings heretofore stated had been

had, resigned and was succeeded by Judge M. C.

Brown.

On December 13, 1900, the receiver filed a full

report with the new Judge of all of his doings under

the receivership {Tr. p. 786), together with a full

statement of the work done and improvements made

upon the property, and a statement of the financial

condition with suggestions as to what further would

be required by the property. This report showed the

receivership debts outstanding to the amount of

$103,677.15. {Tr. p. 788.) It also showed that the

receiver had paid off the debts of the companies exist-

ing at the time the property was placed in the hands

of the receiver, amounting to $98,752.04 {Tr. p. 787),

and it was suggested that the receiver be authorized

to borrow $150,000.00 upon receiver's certificates for

the purpose of paying off the then existing indebtedness

and completing certain development work upon the

mines. {Tr. pp. 793-4.)

On December 13, 1900, upon a full consideration

of the matter, the court authorized the borrowing of

$150,000.00 for the following purposes: First, to pay

off outstanding receiver's certificates amounting to

$40,000.00; second, $60,000.00 of the floating indebted-

ness of the receiver; and, third, $50,000.00 to be ex-

pended for development purposes under the direction

12



of the court. {Tr. p. 725.) This order was modified

in the matter of interest on April 16, 1901. {Tr. p. 726.)

On October 29, 1901, the receiver reported to the

court {Tr. p. 804) that he had not borrowed any money

under the order of April 16, 1901, and stated as a reason

therefor that before said money had been borrowed

the defendant com.panies began certain negotiations

for a sale of the said properties, which negotiations had

reached a point where it was believed that such sale

would be consummated; that in that event the total

indebtedness of the companies, including the expenses

of the receivership and all the receiver's indebtedness,

would have been paid off and discharged, thereby

rendering any further continuance of the receivership

unnecessary; that for that reason negotiations for the

loan authorized by the court were suspended so as

to not further complicate matters in the event of a

sale being made; that the negotiations for the sale,

however, failed and had at that time finally broken

off. It was futher shown that the same necessities

existed for the borrowing of money as had existed in

the preceding spring and reference was made to the

application and report theretofore filed. The report

further showed that during that year all mining

properties in his hands had been carefully examined

by mining experts in behalf of the holders of stock

and bonds of the defendant companies; that as a result

of such examination it was believed that the amount

of money required for the paying off of the indebted-

ness of the receiver to that date and doing the neces-

sary development work would amount to the sum of

$190,000.00; that the borrowing of that amount of

money for the purposes stated was recommended to
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the receiver by a majority of the stockholders and

bondholders of the defendant companies, and that

they would actively assist the receiver in obtaining

the loan if said loan should be authorized by the

court, and that aiTangements were then pending to

that end. It was further shown that in order that

there should be as little delay as possible in paying

off at least a portion of the receiver's indebtedness,

there was placed in his hands on the 14th day of

October, 1901, the sum of $45,000.00, which sum was

so placed by intending purchasers of the certificates

when issued and for which the receiver had given a

receipt to be replaced by certificates for that amount

if the same should be authorized by the court. Upon

this report the court authorized the issuance of

$190,000.00 of receiver's certificates on October 29,

1901 {Tr. p. 729), and such certificates were accordingly

issued and constitute what is known herein and re-

ferred to in the findings of fact and decree as the

"first issue of certificates." The record further shows

that $35,000.00 of certificates had been purchased by

Henry Endicott in October, 1898, which were ex-

changed for first issue certificates in October, 1901.

(Jr. p. 1212), certificates Nos. 102, 105, 108, 109, 110

having been issued out of the $190,000.00 issue to

retire the certificates issued to him in October, 1898.

It further appears from the record that the first

nine certificates of the first series issued in October,

1901, were issued respectively:

4 to Thomas Stokes,

2 to David L. Webster,

1 to E. Hobart,

2 to Henry Endicott,

14



in the denomination of $5,000.00 each, making

$45,000.00 in all. At pp, 1548, 1549, will be found

the letter of Henry Endicott to F. D. Nowell, receiver,

dated October 16, 1901, subscribing for $45,000.00 of

receiver's certificates for the above-named parties.

These payees are all bondholders. All of these cer-

tificates had printed upon the back thereof a copy of

the order declaring them to be first liens upon the

property of the defendant companies and entitled to

priority of payment. It appears that the efforts of

the bondholders and stockholders in the East to sell

the properties were continued and on February 6,

1902, an agreement was entered into by and between

the Northern Belle Gold Mining Company and Thomas

S. Nowell, individually, parties of the first part, and

the Mines Securities Company, a corporation, as

party of the second part, and a majority of the holders

of the mortgage bonds of the Bemers Bay Mining and

Milling Company, secured by deed of trust to the

International Trust Company of Boston, Massachusetts,

dated July 1, 1896, parties of the third part, and the

Seward Gold Mining Company, Ophir Gold Mining

Company, and the Nowell Mining and Milling Company,

parties of the fourth part. {Tr. pp. 581-596.) This

contract, so far as material to the questions now before

the court, provides that the Mines Securities Company
was, at its own expense, to send a representative to

examine and report upon the properties not later than

the following June, and if said report was satisfactory

that it would subscribe for $25,000.00 par value of

duly authorized certificates to be issued as directed

by Frederick D. Nowell, receiver of the Bemers Bay
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Mining and Milling Company; and provided further

that upon the date of the execution of the contract

the Mines Securities Company should deposit to the

credit of the receiver in the Puget Sound National

Bank, Seattle, Washington, the sum of $5,000.00, for

which receiver's certificates were to be issued by the

receiver, and that this $5,000.00 was to be used and

applied by the receiver and his successor for no other

purpose than extending the Kensington tunnel to the

Eureka lode; that the work of extending said tunnel

should be continuous, and if any further sum is needed

for continuing said tunnel until the representative of

the party of the second part makes his examination of

the properties, the Mines Securities Company should

furnish the same upon three days' sight draft drawn

by the receiver, accompanied by his certificate, but

such further sum should not exceed $5,000.00 until

the examination is made and its results presented to

and acted upon by the party of the second part. It

was further provided that if, after said examination,

the Mines Securities Company should decide to con-

firm its subscription for the balance to the $25,000.00

of receiver's certificates, it should forthwith notify the

party of the first part in writing addressed to the care

of Henry Endicott, 176 Federal Street, Boston, Massa-

chusetts, and should take up and pay for the same

as often as money is required for such development

work as it may deem it expedient to do, and for the

extension of the Kensington tunnel; all work after

said confirmation to be done under the advice and

supervision of the engineer of the party of the second

part, subject to the authority of the court while the

16



property is in the receiver's hands. It was further

provided that the party of the second part, upon

confirming its subscription, should incorporate a com-

pany to take over the properties belonging to the

Northern Belle Gold Mining Company, and details for

the negotiations, etc., were set out that are not material

now to be considered. It was further provided that

all conveyances and instruments usually recorded were

to be placed in escrow with the International Trust

Company of Boston, Massachusetts, subject to the

provisions of this agreement, and that concurrently

with the formation of the new company and the

deposit of the deeds and other instruments as pro-

vided, the parties of the third part and the holders

of the mortgage bonds aforesaid were to deposit at

least a majority of the mortgage bonds in the said

Trust Company and give said Trust Company full

authority to proceed to foreclose the mortgage secur-

ing these bonds should it be found necessary so to do

in order to perfect the title to the Northern Belle

Gold Mining Company's properties. It was further

provided that in the event of the deal going through,

that on or before December 31, 1902, the Mines Se-

curities Company should provide $190,000.00 to retire

the receiver's certificates authorized by order of the

court October 29, 1901, and accrued interest thereon;

that on or before December 31, 1902, the Mines Secu-

rities Company should pay to the International Trust

Company of Boston, Massachusetts, $175,000.00 as a

payment on the mortgage bonds of the Bemers Bay
Mining and Milling Company and provide for the

treasury of the new company the sum of $200,000.00;
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that on or before June 30, 1903, the party of the second

part should make a further payment to the Interna-

tional Trust Company on account of said mortgage

bonds of $175,000.00 which was the full amount agreed

to be paid in retirement of all the bonds, and was at

the same date to provide an additional sum of

$200,000.00 for the treasury of the new company.

There were a number of other stipulations, covenants

and agreements in the said instrument, but they

are not material to be stated. This instrument

was executed, among others, by Henry Endicott and

Wallace Hackett in behalf of the bondholders and

claiming at that time to be the owners of, respectively,

Henry Endicott 260 bonds

Wallace Hackett 27 bonds

(7r. p. 596.)

On the 10th day of June, 1902, this contract,

or a copy of it, was presented to the court and by the

court approved. (Tr. p. 599.) This order was not

only based upon the report of the contract having

been made, but was also based upon the report of

Special Master B. M. Behrends.

On the 21st day of March, 1902, the court, having

been advised of certain contracts entered into by

Thomas S. Nowell with the Mines Securities Company,

and a certain contemplated contract by the receiver

and others for a cash sale of the properties in the

hands of the receiver, and it being evident to the court

that many differences existed among the various

contracting parties, determined to send a Special

Master to New York to confer with the parties, bond-

holders and creditors of the defendant companies
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and make a report to the court. {Tr. p. 848.) B.

M. Behrends was selected as such Special Master and

went to New York and consulted with the bond and

stock holders of the Berners Bay Mining and Milling

Company {Tr. p. 849). On this visit he met and con-

sulted with the stock and bond holders and made a

report to the court on his return to Juneau, under date

of May 28, 1902. This report is found in the record

on pp. 851-854. This report, among other things,

shows that $18,000.00 was paid into the hands of Mr.

Behrends while in New York, and $3,000.00 was paid

in after his return from Boston to New York, and

$2,000.00 had been placed to his credit since he left

there and $2,000.00 more was placed to his credit

within a week, making a total of $25,000.00, which

money was to be used in paying local indebtedness

of the receiver. This contract did not culminate in

a sale of the properties as was expected.

The work of pushing the Kensington tunnel,

however, was steadily carried on as long as the funds

lasted. There was another property in Alaska bonded

for the sum of $500,000.00 of which the International

Trust Company was Trustee. This property was

originally known as the property of the Nowell Gold

Mining Company, and later as the American Gold

Mining Company. On November 22, 1902, a contract

of sale of the propert}^ of the American Gold Mining

Company was made between said comipany and M. C.

Brown, and Wallace Hackett, Henry Endicott and

Guy Lamkin as bondholders, representing a majority

of the bonds. {Tr. pp. 1587-1595.) One thing ma-

terial in regard to this contract is found on pp.
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1592, 1593 of the record which provided for the invest-

ment of $25,000.00, or so much thereof as Thomas S.

Nowell might deem necessary or expedient, in receiver's

certificates of the Berners Bay Mining and MilHng

Company. About the same time the International

Trust Company, through its agent, Wallace Rackett,

employed the firm of Malony & Cobb to foreclose the

mortgage it held as Trustee against the properties

of the American Gold Mining Company (Tr. pp.

1598-1603) and $18,000.00 of the money received on

foreclosure, less expenses, was invested in receiver's

certificate No. 2 of the second issue held by Wallace

Hackett. This certificate of $15,996.29 net was

issued on November 22, 1902 {Tr. p. 1220), to Wallace

Hackett, who, through the transaction, had acted as

agent for the International Trust Company. Mr.

John M. Graham, the President of the International

Trust Company, admitted in his deposition {Tr. pp.

875, 876) that he knew soon after the appointment

of the receiver in 1897 and 1898, of that fact, but did

not remember whether or not he ever signed an appli-

cation for the appointment. Mr. Graham further

admitted that he knew of the issuance of the receiver's

certificates in February or March, 1903. {Tr. pp.

878, 879.)

On the 21st day of November, 1902, the court

granted authority to the receiver to issue certificates

for an additional sum of $60,000.00 for the purpose

of doing the development work on the properties of

the defendant and make such certificates when issued

a prior lien upon the property to the mortgage, and

equal in all respects to the former issue of $190,000.00.
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{Tr. p. 740.) Under the authority of this order cer-

tificates of the second issue, as denominated in the

receiver's reports, were issued to the amount of $34,-

173.59 {Tr. p. 1446), and it was shown that the money

was expended in the driving of the Kensington tunnel,

about which there was no dispute. The petition

for this order (TV. p. 810) shows that it was made at

the request of the defendant companies, all of the

bondholders, most of whom were also stockholders,

and for the purpose of doing certain work in running

the tunnel, drifts and an upraise.

Some time in the year 1903 negotiations were

begun by the officers of the defendant companies with

the syndicate referred to and mentioned in the record

as the " MacDonald Syndicate," and as a preliminary

to the entering into a contract with the said MacDonald

Syndicate on February 26, 1903, Wallace Hackett, as

Trustee for all the bondholders of the Berners Bay

Mining and Milling Co., Thomas S. Nowell, Frederick D.

Nowell and Willis E. Nowell entered into a contract.

{Tr. pp. 616-623.) This contract had for its object

the placing of all the bonds secured by the deed of

trust upon the properties in the hands of Wallace

Hackett and then for the sale and reorganization of

the properties and the retirement of the receiver's

indebtedness and the bonds and the transfer of the

property to the new corporation. A circular letter

was thereupon sent to all the bondholders (Tr. p. 613)

(see deposition of Wallace Hackett, Tr. 909-963), under

and pursuant to which all of the bonds of the Berners

Bay Mining and Milling Co., except two, were deposited

with Wallace Hackett, and for the payment of the
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two, satisfactory security was placed in the hands of

the International Trust Co. (See deposition of Wallace

Hackett and deposition of John M. Graham, Tr. pp.

867-879.) In connection with this agreement of

February 26, 1903, see the circular letter issued and

sent to the bondholders by Wallace Hackett with a

copy of the agreement. {Tr. x)p. 975-978.)

Thereafter an agreement was entered into between

the four original defendant companies, the receiver,

F. D. Nowell, acting under the authority of the court,

as parties of the first part, and Joseph MacDonald,

party of the second part. {Tr. p. 626.) This con-

tract was dated May 13, 1904, and provides in sub-

stance for an option upon the properties upon certain

terms therein stated and then provides for the com-

pletion of the Kensington tunnel beyond its breast

at that time to the intersection of the Kensington

lode ; then for the driving of 300 feet either way, 600

feet in all, on the Kensington lode, and also for drift-

ing of 400 feet in all on the Eureka lode then already

cut in the said tunnel. It was further provided that

the actual cost, less the amounts recovered from the

ores, of said work would be paid for by the receiver

by the issuance of receiver's certificates. All the

certificates and all the indebtedness of the receiver

were to be paid by the MacDonald Syndicate in the

event they exercised their option to purchase said

property; otherwise said certificates were to stand as

claims against the receiver. This contract was re-

ported to the court {Tr. p. 635), and a copy of the

contract was attached to the report and was by the

court approved and order executed. {Tr. pp. 640-643.)
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Thereupon the International Trust Co. executed a

release of the mortgage deed and placed the same in

escrow with the First National Bank of Juneau to

be delivered upon the performance of the contract by

MacDonald. {Tr. pp. 644, 645.) Under this contract

the MacDonald Syndicate completed the Kensington

tunnel, crosscut the Kensington lode, and the receiver's

certificates of the third issue were issued thereunder.

This work was completed in the fall of the year 1904.

The completion of this tunnel was the last develop-

ment work done upon the properties while the same

has been in the hands of the receiver.

The undisputed testimony shows that a large

body of valuable ore was opened up in both the Eureka

and Kensington lodes and the property now for the

first time was demonstrated to be a valuable mine,

(rr. p. 887.)

Before passing, however, to the next steps taken

in court, we desire specially to call the court's attention

to the following:

On May 17, 1901 {Tr. pp. 662-3), Wallace Hackett,

who then represented as attorney more than 350 of the

500 outstanding bonds, wrote to F. D. Nowell who was

then in New York City, in which letter he stated: "If

it is desired to have any recognition of the fact that

receiver's certificates take precedence to the bends,

such acknowledgment will be readily granted by the

bondholders and may be embodied in such agreenient

as you may make in New York." Subsequently,

when all the bonds, except two, were in Mr. Hackett 's

hands (the remaining two having been secured by

a deposit with the International Trust Company,
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Trustee for the bondholders as above stated), Mr.

Hackett executed an insti*ument {Tr. p. 667) wherein

it was recited: "Whereas, the holders of the bonds

of the defendant companies in the above suit, viz., the

Berners Bay Mining and Milling Company, the Northern

Belle G( Id Mining Company, the Seward Gold Mining

Company, and the Ophir Gold Mining Company, did

consent to the issuance of the receiver's certificates

in this cause, and the orders of the court allowing and

giving such certificates priority over the mortgage

bonds of said companies, but such consent never

formally entered of record herein. Now\ for the pur-

pose of making such consent a matter of record, I,

Wallace Hackett, for myself and as Trustee and holder

of said bonds, shown in the list hereto attached, do

hereby consent to and waive any and all objections to

the orders of the court herein authorizing said certifi-

cates and future issues thereof, and giving the samie

priority over said bonds." This was sworn to by Mr.

Hackett on the 13th day of June, 1904. Attached to

it {Tr. pp. 668-671) was a statement of the situation

of the property and that he had issued a circular letter

in February, 1903, to all the bondholders asking their

consent to represent them in negotiations looking to

a sale of the property, etc.; that in response to this

letter 498 bonds had been deposited with him, and a

list ci the depositors and the number of bonds deposited

by each is also attached. This statement was also

sworn to. (7>. p. 671.)

Up to the present time it is to be borne in mind

by the court, while the bondholders knew all about

what was being done, and the International Trust
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Company had full knowledge of what was being done,

no objection from any source had been made to any

of the orders made by the court or any of the steps

taken by the receiver, but it seems that all parties,

receiver, court, stock and bond holders of the defendant

companies, had worked harmoniously towards putting

the properties in shape to be sold, and invariably the

debts of the receiver were to be first paid, and next the

bonds. After the demonstration of the great value

of the properties, however, by the completion of the

Kensington tunnel in the fall or winter of 1904, there

appear upon the scene the intervenors R. McM. Gil-

lespie, Samuel W. Fairchild and C. R. Corning, Mr.

Corning being a mining man from New York City {Tr.

pp. 672-699), styling themselves "Reorganization

Committee of the Berners Bay Mining and Milling

Co." and claiming to represent the Mines Securities

Company, F. J. Hurley, B. M. Behrends, E. Hobart,

D. L. Webster, Thomas Stokes, Henry Endicott,

Ethel McLeod, F. G. Landon, Wallace Hackett, H. B.

Sprague; Kidder, Peabody & Company, E. G. Loomis,

Harriet M. Backus, West Coast Grocery Company

and S. Blum, and claiming to have deposited with them

$140,000.00 face value of receiver's certificates and

more than $400,000.00 face value of the bonds. The

plan of reorganization {Tr. pp. 706-710) {verbatim co^y

at pp. 83-106) was announced in the spring of 1905,

and in this plan of reorganization priority is given to

the receiver's indebtedness over the bonds, but the

plan was so manifestly extortionate and unfaii' to all

parties except the committee themselves, that the

receiver and seven-eighths of the creditors in Alaska
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refused to assent to the plan, and thereupon said

reorganization committee filed their said petition of

intervention for the removal of F. D. Nowell as receiver.

On July 31, 1005, Gillespie, Fairchild and Cor-

ning, under the name and style of the " Reorganization

Committee of the Bemers Bay Company," filed an

intervening petition (Tr. pp. 61 et seq.) for the removal

of F. D. Nowell as receiver, and that a competent and

disinterested person be appointed in his stead. The

allegations pertinent to this suit made therein are

as follows

:

That the}' are owners and holders of more than

$400,000 of the mortgage bonds of the company, and

of more than $140,000 face value of receiver's certifi-

cates; that the following persons, — F. J. Hurley,

B. M. Bchrends, E. Hobart, D. L. Webster, Thomas

Stokes, Henry Endicott, Ethel McLeod, F. G. Landon,

Wallace Hackett, H. L. Spraguc, Kidder, Peabody &
Co., E. G. Loomis, Harriet M. Backus and Ogden

Backus, had deposited their securities with them ; that

on Febniary 17, 1898, F. D. Nowell procured the

removal of Cassel, and secured his appointment as

receiver herein and has ever since acted as such re-

ceiver; that certain receiver's certificates to the amount

of $190,000 — the first issue — had been issued; that

a second issue of $34,173.59 had been issued; that the

issuance of said receiver's certificates had largely im-

paired the lien of the first mortgage and the value of

the first mortgage bonds; that the only thing necessary-

for the protection of the property were watchmen,

and that unless said receiver were removed the peti-

tioners herein were remediless unless this Court lends
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to these petitioners the aid of the writ of injunction

pending the action.

F. D. Nowell, receiver, on August 9, 1905, filed

his answer (Tr. pp. 73 et seq.) to the foregoing petition

of intervention, to which answer was attached a copy

of the Reorganization Plan of Gillespie, Fairchild and

Corning.

In this answer the receiver denies the most of

these allegations, admitting, however, that he had

been appointed receiver on February 12, 1898, but

denies he procured the removal of Cassel. He admits

the issuance of $190,000 of certificates, but denies

that such provision was wrongful or unlawful. He

admits the further issue of the second issuance of

certificates, but submits to the judgment of the Court

as to the same being wrongful or unlawful. He denies

that he secured any preference over the lien of the

first mortgage or impaired the lien thereof. He

alleges that the receivership and financial difficulties

of the defendant companies were due to the fact that

defendants were endeavoring to develop the mining

claims with insufficient capital; that defendant com-

panies and their creditors, especially the bondholders,

believed that further development work would enable

the defendants to extricate themselves from their

financial difficulties, and for that purpose, at the

instance of defendants and bondholders and especially

of Messrs. Hackett, Endicott and Fairchild, applied

to the court and obtained an order authorizing him

to work said properties; that at the time he was ap-

pointed defendants were owing large sums for labor,

supplies, and other development expenses; that the
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holders of said claims were claiming a lien upon said

properties prior to the mortgage; that the holders

of the bonds declined to litigate such question, but,

with the aid of Thomas S. Nowell, raised a large sum

of money, to wit, $100,000, for paying such claims;

that the proceeds of the bullion recovered was also

applied to the payment of such debts, and that all

payments so made were consented to by all the parties,

and were known to these intervenors and those they

represent, and were either expressly assented to or

acquiesced in by said parties; that he made the appli-

cation for the issuance of $190,000 of certificates at

the express request of defendants and of the bond-

holders ; that the payment of the 40 per cent complained

of was made with the express consent of the inter-

venors or those they represent; that the second issue

of certificates was made with the consent of inter-

venors or those they represent.

The receiver further alleges that he has labored

faithfull}' for nearly eight }'ears for the benefit of the

properties; that he has taken no acticn except upon

express orders of the Cotirt first obtained, such recom-

mendations having been first submitted to the parties

in interest and approved by them; that he has waived

his right to be paid his ccmpensation; that by careful

management he has now developed a property worth

more than $2,500,000.00, demonstrated during the past

year; that said properties are now in a condition to

pay off the indebtedness; that the intervenors, having

no interest in the properties, conspired to acquire the

same without any consideration, and procured the

persons named above to join them in said conspiracy;
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that said reorganization committee made a fraudu-

lent proposal to induce him to join them in said

swindle, offering to induce the Court to pass his

accounts without question and to allow all compensa-

tion, salary and commission he might claim, which

proposal was refused; and the said reorganization

committee thereupon began proceedings for his re-

moval.

On August 10, 1905, Gillespie, Corning and Fair-

child filed a reply to this answer {Tr. pp. 106 et seq.),

denying the most of the allegations made by the re-

ceiver. The order denying application for removal

of receiver' is at p. 109. The opinion denying the

removal will be found in 2 Alaska, p. 505.

In December, 1905, another petition for the re-

moval of the receiver was filed and denied, but W. B.

Hoggat was appointed joint receiver with him. This

last order w^as made January 3, 1906. {Tr. p. 2439.)

On December 9, 1905, the defendant companies

filed their answer and cross-complaint (Tr. pp. Ill ^^

seq.), alleging that the plaintiffs had been paid by the

receiver since the filing of this suit (N. B., this suit was

filed on December 15, 1897, Tr. pp. 53 et seq.); that

these defendants are incorporated under the laws of

the State of Maine; that in December, 1897, they were

indebted in the sum of $100,000 and upwards for

wages, salaries of employees, and other operating ex-

penses ;fthat in December, 1897, a receiver was ap-

pointed, and defendants' properties have ever since

been^'and now are in the custody of the law; that on

July 1, 1898, defendant Berners Bay Mining and Mill-

ing Company made, executed and delivered to the
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International Trust Company as tnastee its mortgage

deed in tmst, conveying all the property owned by it

for security of 500 bonds of $1,000 each; that said

bonds were sold and are valid outstanding debts of

the company; that defendants, Ophir Gold Mining

Company, Seward Gold Mining Company, and North-

em Belle Gold Mining Company, became purchasers of

the mortgaged property and assumed to pay the bonds

subsequently to the date of the mortgage; that noth-

ing has been paid thereon, either of principal ur inter-

est, upon the bonds; that the receiver, acting at the

instance of the bondholders, and under orders from

this Court, has borrowed large sums of money on

receiver's certificates and has incurred indebtedness

in the betterment of said properties, which indebted-

ness is a primary lien superior to said bonded indebted-

ness; that the business of said defendants is such that

they have no hope to pay said debts, w^hich are in-

creasing at the rate of $10,000 per month, necessitating

sale of the property and distribution of the proceeds,

and a winding up of the business.

This answer concludes with the prayer that the

International Trust Company be made a party de-

fendant; that the Court will decree a sale and apply

the proceeds according to priority and rank of the

claims; that the business be wound up and the suit

closed

.

The International Trust Company, on March 5,

1906, filed its answer to the cross-complaint of defend-

ant companies (7>. pp. 142 ct scq.), denying that it

had sufficient knowledge or information to form a

belief as to the incorporation of said companies under
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the laws of the State of Maine, or that they were doing

business and owned property in Alaska, or were largely

or at all indebted to the amount of $100,000 for wages,

salaries or supplies in the month of December, 1897,

and denies that said defendants were or have ever since

been insolvent or were insolvent at the commencement

of this action.

It admits the appointment of a receiver, and ad-

mits the execution of the mortgage, and avers that

more than twelve months' continuous default has

been made on the bonds. It admits the bonds were

sold in open market and are valid, outstanding debts

of the company. It denies any knowledge or infor-

mation as to the three defendant companies becoming

purchasers of the property of the Berners Bay Com-

pany and assuming to pay the bonds. It admits

that nothing has been paid on the bonds, either of

principal or interest. It denies that the receiver

obtained orders of the court and borrowed large sums

of money on receiver's certificates, and otherwise

incurred debts with the consent, knowledge or approval

of the bondholders, and alleges that the Trust Com-

pany never consented, acquiesced in or approved

of the incurring of indebtedness on receiver's certifi-

cates or otherwise by the receiver, and that said

borrowing was done without its knowledge or con-

sent.

It alleges that it never was a party to this cause

until February 21, 1906, and avers that none of the

money borrowed on receiver's certificates, and none

of the indebtedness incurred by the receiver went to

the betterment of said properties; that none of the
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money borrowed by the receiver was used for or applied

to the preservation of said properties or maintenance

of the same; but said moneys were illegally applied

to exploiting and developing a number of contingent,

speculative and uncertain mining prospects and in the

conduct of a speculative, uncertain and contingent

mining business. It avers that the receiver's indebt-

edness was incurred under orders of the Court entered

ex parte without notice to the Trust Company, and

that the mortgage lien was at all times a subsisting

first lien upon all the properties covered by the mort-

gage, and that all receiver's certificates were sold

and acquired with full notice of the existence of said

mortgage and of record thereof. At p. 148 the Trust

Company denies any knowledge or information to

form a belief as to the hopelessly involved condition

of defendant companies, but " it admits that for a

complete determination of the subject-matter involved

in said action the rights of this defendant should be

adjudicated and the primary character of the lien of

its mortgage deed of trust of July 1, 1896, established

and decreed."

"Wherefore, this defendant prays that said re-

ceiver do account herein and this Court do adjudicate

upon the orders heretofore made permitting receiver's

certificates to issue, and that the relative rank of said

receiver's certificates be established by an order and

decree of this Court; and that this Court do order

and decree that the mortgage deed of trust of this

defendant, dated July 1, 189G (a true copy whereof

is hereunto attached and marked "Exhibit A"), is

a valid and subsisting first lien upon the properties
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subject to this receivership, which are described in

and affected by said mortgage deed of trust; and that

said mortgage deed of trust be foreclosed and the

property described therein be sold in accordance with

the prayer of this defendant in its cross-complaint

this day filed."

The mortgage deed of trust (Tr. pp. 150 et seq.)

is dated July 1, 1896, and is made by and between the

Berners Bay Mining and Milling Company, party of

the first part, and the International Trust Company,

party of the second part. It recites that: "Whereas,

the stockholders of the party of the first part at a

meeting held in Portland, Maine, on June 24, 1896,

did unanimously vote as follows : That for the purpose

of retiring the $200,000 of bonds dated November 15,

1892, and interest thereon, on the mines and mining

properties of the Berners Bay Company, and for the

purpose of liquidating the unpaid interest and floating

debt of the Company and increasing its plant and

other corporate jjurposes, the Company shall issue

$500,000 in bonds payable on July 1, 1914, with

interest at 7% per annum, payable semi-annually,

and the principal of said bonds may be declared due

in case of twelve months' default in any payment of

principal or interest. The stockholders of the Com-

pany unanimously approved, ratified and confirmed

the mortgage deed and all the terms thereof, and the

board of directors also approved and confirmed the

action of the stockholders in authorizing said issue

of bonds. Then follows a list and description of the

mining claims, mill sites, buildings, tunnels, machinery,

etc., covered by the mortgage deed.
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At p. 164 of the record the mortgage deed provides

that until tweh'e months' continuous default b)' the

company in some payment of the principal or interest,

after demand at the International Trust Company, or

like default in the perf(>rmance of some other agreement

herein contained, the trustee shall have no right to the

possession or control of said property; and after twelve

months' continuous default in some payment of the prin-

cipal or interest the trustee may, upon written require-

ment of a majority of the bondholders and upon recei\'-

ing satisfactor}^ indemnity, take possession and enforce

by proper legal proceedings all rights and interest in

the property and manage and operate the same;

receive all payments and income; and after paying

expenses of taking possession and operating, apply

the remaining income to the payment of interest in

default and apply the residue on the bonds. Pro-

vided, that the ti~ustee shall not operate such prop-

erty more than two years unless requested by a majority

of the bondholders, and provided that if the bonds are

not paid while the trustee is in jjossession said trustee

may on request of a majority of the bondholders

adopt foreclosure proceedings. Whenever all the bonds

and said expenses have been paid in full from the

income, then such property, together with any sur-

plus, shall be restored to the party of the first part.

The said party of the first part agrees that upon non-

payment of any bonds or interest for six months and

upon demand therefor it will yield possession of the

property with its books of account to the trustee

Upon and after continuous default in some payment

of principal or interest, after presentation and demand,
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the trustee at its discretion may upon written require-

ment of a majority of the bondholders, and upon re-

ceiving satisfactory indemnity, forthwith adopt some

of the following methods of foreclosure: first, may
sell at public auction and convey the property so sold

by proper deeds to the purchasers; second, it may
apply to any court of competent jurisdiction for fore-

closure and a decree of sale subject thereto and the

appointment of a receiver; third, any other pro-

cedure of foreclosure provided by any laws that may
be applicable. Then come provisions as to the appli-

cation of the proceeds of foreclosure sale. It further

provides that in case of default continued twelve

months in the payment of any principal or interest

after the demand specified, then the principal of all

bonds then outstanding shall become due and payable

at the option of the trustee and upon written notice

to that effect to the party of the first part. Provided,

that the holders of a majority of the bonds may in-

struct the trustee to declare said principal due, or

waive any default in any payment, or may reverse the

determination of the ti*ustee, "it being understood

and agreed that all right of action under this indenture

shall be and is vested exclusively in the party of the

second part, its successor or successors as continuing

trustee, and under no circumstances shall any in-

dividual bondholder or number of bondholders have

the right to institute any proceedings in law or equity

under or by virtue of this instrument for the purpose

of enforcing any remedy herein provided." {Tr. p.

169.) Then come provisions empowering the trustee

to purchase in behalf of the bondholders, and after
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purchase to organize a new company; also that the

party of the first part shall convey to the trustee

the mortgaged property; provisions concerning re-

demption of the bonds in yearly lots of 35 bonds

beginning July 1, 1901. At Tr. pp. 171, 172, is the

provision (9): "Said party of the second part, or any

successor or successors in the trust hereby created,

shall be accountable only for reasonable diligence and

good faith, without gross negligence or wilful default

in the management of the trust." Then come pro-

visions for the compensation of the trustee for his

services and disbursements; as to resignation of the

trustee and appointment of a successor, and provisir ns

as to certification of an equality of the bends issued.

The mortgage trust deed is executed by T. S.

Nowell, President, and Albert C. Howard, Treasurer

of the Bemers Bay Mining and Milling Company, and

by John M. Graham, President of the International

Trust Company.

On March 13, 1906, the International Trust Com-

pany filed its cross-complaint, alleging that the action

{Decker Brothers v. Bemers Bay Mining and Milling

Company, case No. 603) was begun on December 15,

1897, and is now pending; that it was brought for the

collection of certain debts against defendant corpora-

tions; that a receiver was appointed and the property

has ever since remained in the custody of the law

under said receivership; that the receiver was ap-

pointed for preserving the property until it could be

sold and claims paid; that this cross-complainant ap-

peared as defendant on December 11,1 905 ; that upon

information and belief it avers that J. M. Decker, one
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of the plaintiffs in the original suit, has now no real

interest in this cause and that Decker Brothers have

been paid in full; that said F. D. Nowell as receiver is

in possession of said real property taken into custody

of law by prior orders of the court and described in the

mortgage deed of trust of July 1, 1896, and who is

joined as party defendant, and averring that said

F. D. Nowell " is joined as party defendant in this

cross-complaint by the permission of the court in order

to settle the rank and priority of this cross-

complainant's mortgage deed of trust of July 1, 1896,

as hereinafter more particularly described; and cer-

tain receiver's certificates issued herein for various

sums and for various claims; and also the other in-

debtedness incurred by certain of the receivers herein

;

and also for the complete adjudication of all the re-

spective rights in reference to said properties in order

that upon the sale thereof the purchaser may acquire

a complete and undisputed title thereto and quiet

and undisputed possession thereof."

The cross-complaint then recites the organiza-

tion of the Berners Bay Company, the execution of

the mortgage deed of trust, and sets forth verbatim

the form and substance of the bonds, certification by

the trustee of the bonds, the sale thereof, and the

receipt of the proceeds by the corporation, the ac-

knowledgment by the officers of said mortgage deed

of trust and the recording of the same in the Juneau

mining district. It alleges that " the said defendant

corporation, the Berners Bay Mining & Milling Com-

pany, has not paid any part of the principal sum

evidenced by said bonds or any thereof, or any part of

37



the interest due thereon, and that there has now been

more than twelve (12) months' continuous default by

said defendant corporation, the Bemers Bay Mining

& Milling Company, being the party of the first part in

said mortgage deed of trust, in the payment of the

principal and interest of said bonds, after present-

ment and demand thereof at the office of the said

International Trust Company, at Boston, Mass., as

provided in said mortgage deed of trust." {Tr.

pp. 188-9.)

It alleges that after continuous default of twelve

months the trustee may enter into possession or de-

clare all said bonds due and foreclose the mortgage,

" and this cross-complaint is filed herein by this cross-

complainant for said foreclosure"; that the trustee

has been required in writing by a majority of the bond-

holders to foreclose. It avers that large sums of

money have been borrowed by the receivers upon re-

ceiver's certificates and other indebtedness had been

incurred which said indebtedness is claimed to be a

prior lien to the lien of the mortgage deed of trust of

July 1, 1896; it avers that all orders of this court for

the issuance of receiver's certificates and the incurring

of any indebtedness by any receiver were obtained

without the knowledge or consent of this cross-

complainant and has been incurred since the rights

of this cross-complainant were vested, and with full

knowledge of the recorded mortgage deed of trust;

that the principal of $500,000 and interest at the rate

of seven per centum per annum from July 1, 1896, is

now due and unpaid.

Then comes a prayer for the addition of certain
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parties defendant for the purpose of having settled

and extinguished certain rights claimed by said parties

defendant, which said rights are set forth at p. 181 of

the record.

This cross-complainant further prays that the court

give judgment in its favor for the principal of the

mortgage and accrued interest, and that the mortgage

deed of trust be foreclosed and decreed a prior lien, and

that all parties defendant be barred of all interest in

the property. Attached to this cross-complaint is a

copy of the mortgage deed of trust (Exhibit A, Tr. 194

et seq.).

At pp. 220-1, 222-3, 224-5 are the answers of

F. D. Nowell individually, the answer of the Nowell

Mining and Milling Company, and Alaska Nowell

Gold Mining Company, and the answ^er of Willis E.

Nowell, to the foregoing cross-complaint, which said

answers disclaim all other right, title and interest in

and to said properties covered by the mortgage deed

of trust and which allege that their only claims against

the properties are that F. D. Nowell has only claims

against said property for his compensation and allow-

ances as receiver; and that Willis E. Nowell is a creditor

of the receiver for work and labor and that he dis-

claims all other right, title and interest in and to the

properties covered by the mortgage deed of trust.

At pp. 225 et seq. is the answer of Thomas S.

Nowell to the cross-complaint of the International

Trust Company, filed March 20, 1906. Said Thomas S.

Nowell denies that he has or claims any right, title

or interest in or to the properties in the hands of

the receiver except as a creditor of the receiver and as
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a general creditor of the defendant c(-mpanies, and

disclaims all right, title and interest therein except

as such creditor. He denies that his claim as creditor

is subordinate to the lien (jf the cross-complainant,

and by way of affirmative defence and cross-complaint

alleges as follows: that between December 17, 1896,

and June 1, 1900, this defendant, Thomas S. Nowell,

at the special request of the defendant companies,

paid out and advanced to said defendants the sum of

$201,431.66, and that said defendants are now indebted

to him for said sum on open account; that said debt

is entitled to priority of payment out of the properties

of said defendants superior to the mortgage indebted-

ness; that at the time of sale of said five hundred bonds

each and every purchaser of said bonds became and

has e\'er since been a subscriber to the capital stock

of the Berners Bay Mining and Milling Company to

an amount equal to the face value of their bonds and

they have failed to pay for the same and now are

indebted therefor in an amount equal to or exceeding

the bonded indebtedness; that the International Trust

Company has no beneficial interest in said mortgage

and bonds and is suing solely for the benefit of said

stock and bond holders.

This answer concludes with a prayer that the

court decree after payment of the receiver's indel)ted-

ness that the balance of the proceeds be applied to the

payment of the indebtedness aforesaid to this defend-

ant before anything is paid upon the bonds.

On March 20, 1906, F. D. Nowell, receiver, filed

his answer to the cross-complaint of the International

Trust Company, alleging as follows: he admits the
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beginning of the original action un December 15, 1897,

against defendant companies; that it was brr ught

for the collection of certain debts and claims against

said defendant corporations; he admits the allegation

of insolvency; he admits the appointment of a receiver

for the property of defendant corporations; that it has

remained in the custody of the law under said receiver-

ship; that the receiver was appointed for the purpose

of preserving the said property until it could be sold

and said claims paid; he admits that the International

Trust Company was made part}^ defendant pursuant

to the order of court of December 11, 1905; he

admits that J. N. Decker, surviving partner of Decker

Brothers, has now no real interest in this cause; that

Decker Brothers have been paid in full since the

commencement of this action; he denies upon informa-

tion and belief that T. S., W. E., and F. D. Nowell,

individually, the Nowell Mining and Milling Company

and the Alaska Gold Mining Company have some

rights in the property in possession of the 'receiver;

he admits that F. D. Nowell as receiver is in possession

of the property of defendant companies, taken into

custody of law under orders of the court; he admits

that he was joined party defendant by the International

Trust Company in order to settle the rank and priority

of the mortgage deed of trust; he admits' the issuance

of certain receiver's certificates and the incun-ing of

other indebtedness; he also admits that the Trust

Company has prayed for "the complete adjudication

of all the respective rights in reference to said proper-

ties"; he admits the incorporation of the Berners Bay
Company; that it was the owner of certain real property
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and rights described in the mortgage deed of trust;

that the Berners Bay Company c^n July 1, 1896, was

carrying on a mining business on said property; he

admits that the stockholders authorized the mortgage

bond indebtedness of $500,000.00; he admits the

execution of said mortgage deed of trust on July 1,

189G, and the recording thereof at Juneau, Alaska.

He denies that the Intematir)nal Ti"ust Company has

been required in writing by a majority of the bond-

holders to foreclose the mortgage. He admits the

borrowing of large sums of money on receiver's cer-

tificates and incurring certain debts shown of record

herein, and that it is alleged that said indebtedness

ought to be adjudged a prior lien. He admits the

receiver's indebtedness was incurred since the execu-

tion of the mortgage, but he denies that the orders cf

court for the issuance of receiver's certificates, and

all orders authorizing the incurring of any indebted-

ness by any receiver were ex parte and obtained without

the knowledge and consent of the Trust Company;

and for further affirmative answer he alleges that he

was appointed on or about February 12. 1898, at the

special nomination and request of the principal bond-

holders and creditors of the four original defendants,

to succeed E. F. Cassel, who was theretofore appointed

receiver at the request of the plaintiff herein; that he

has continued in office with the full knowledge and

consent of said crcss-cr>mplainant and of the bond-

holders until after the incurring of all the receiver's

indebtedness, except the mere cost of preserving the

property, since about eight months last past; that

the bondholders were each and all stockholders in the
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Berners Bay Company during all times since the be-

ginning of this suit, and each and all had full notice

and knowledge of all the matters transpiring and the

steps being taken herein; that at the time he was

appointed, defendant companies were indebted up-

wards of $100,000.00 for labor and other claims, of

which about $50,000.00 for labor and improvements,

which claims were adjudged to be prior liens, and the

court ordered the same paid out of any funds in the

receiver's hands and authorized him to borrow money

on receiver's certificates for that purpose; that pursu-

ant to said order the receiver borrowed $40,000.00,

$35,000.00 of which was loaned by said bondholders.

In the year 1900, with the knowledge of the stock and

bond holders of said defendant companies, he was

induced by them to petition the court for leave to

borrow $190,000.00 on receiver's certificates for the

purpose of paying off prior certificates and performing

certain improvements and development work, which

petition was granted, and said stock and bond holders

purchased a large amount of said certificates and

ratified and acquiesced in said orders; that in 1902

said stock and bond holders procured a contract to be

made between said defendants and the Mines Securities

Corporation, which contract was approved by this

court, and the receiver, by order of the court, became

a party thereto; that under the orders of the court

the receiver borrowed the additional amount of

$34,173.59, and issued receiver's certificates therefor;

that said Mines Securities Corporation failed to pur-

chase said properties and said certificates are still

outstanding claims; that in 1903 said stock and bond
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hc>lders procured a contract to he made between

Joseph MacDonald, the Berners Bay Mining and

Milling Company and the Nowell Mining and Milling

Company, which contract was reported to the court,

and under its orders the receiver became a party

thereto. Said contract, among other things, provided

for the issuance of receiver's certificates on a parity

with other certificates for the purpose of paying for

certain development work provided in said contract;

that cross-complainant had full knowledge of and

assented to said contract and the orders of the court

directing issuance of receiver's certificates therein

mentioned, and for enabling the parties to enter into

the same and advance money on the faith thereof,

it executed a release of the deed of trust and deposited

the same in escrow in the First National Bank of

Juneau, Alaska; that the cross-complainant and those

it represents until the bringing of its cross-complaint

actively induced the issuance of the receiver's certifi-

cates and the contracting of the receiver's indebted-

ness and with full knowledge thereof ha\'e acquiesced

in and ratified the validity of the orders of this court

adjudging such indebtedness a pri(^r lien; that on

June 13, 1904, one Wallace Hackett was then the

holder and owner of 498 of the 500 bonds; that for the

purpose of enabling Hackett to control the entire

issue, security to pay the two outstanding bonds

was deposited with the International Trust Company,

and at Hackett's request a release of the mortgage

was executed by it, to be delivered or not as Hackett

might detennine; that said Hackett, to make the

consent of the bondholders a matter of record in this
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court, executed an instrument acquiescing in and

ratifying all the orders of this court, directing the

issuance of receiver's certificates and adjudging the

same a prior lien. Receiver Nowell further alleges

that cross-complainant ought not to maintain said

cross-complaint against him or the creditors of defend-

ant companies, for the reason that en July 1, 1896,

at the time they purchased their bonds, each and

every one of said holders then became and are now

holders of the capital stock of the Berners Bay Com-

pany and have never paid anything whatever to said

defendant company for said stock, and are now and

have ever since the issuance of said bonds been in-

debted to said company for said capital stock in a

sum equal to or exceeding said bonds. The receiver

prays the court to set off the amount so due on the

capital stock against the claim of the Trust Company.

He further prays the court to decree that the costs and

expenses of this receivership are a first lien, para-

mount to any and all other claims; that the receiver's

certificates and other indebtedness of the receiver be

decreed a second lien paramount to any and all other

claims, including the mortgage of cross-complainant;

that the remaining assets be marshaled and paid to

the parties who may appear entitled thereto; and for

such other relief as may be just and proper.

On April 13, 1906, the International Trust Com-

pany filed its reply to answer of Thomas S. Nowell.

{Tr. p. 237.) It denies any knowledge or information

sufficient to form a belief, and on that ground denies

that Thomas S. Nowell between December 17, 1896,

and June 1, 1900, at the special request of defendant
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companies, or any of them, advanced to said defendants

or any of them the sum of $201,431.66, or any sum

whatever, and denies that said defendants ever became

or now arc indebted to Thomas S. Nowell in any sum.

It denies that the alleged debt or any part thereof

is superior and entitled to priority of payment as al-

leged. It has no knowledge or information to form a

belief, and denies that each and ever}^ purchaser of

bonds became and has ever since been a subscriber

to the capital stock of the Bemers Bay Company;

and on the same ground denies that they failed to pay

any consideration or became indebted, and now are

indebted for said stock as alleged. It denies that it

has no beneficial interest whatsoever in and to said

mortgage bonds and is suing solely for the use and

benefit of said stock and bond holders. It alleges

that it is suing in pursuance of its trust and obligation

as mortgagee and purchaser in trust under the mort-

gage deed of trust. It prays that T. S. Nowell take

nothing under his affirmative defence, and that he be

barred of all interest or claim upon said property.

On April IG, 1906, the International Trust Com-

pany filed its reply to answer of Willis E. Nowell.

{Tr. p. 251.) It denies having any knowledge that

Willis E. Nowell is a creditor of the receiver for work

and labor done or that he is a creditor of the receiver

on any account or at all. It further alleges that any

claims of W. E, Nowell are subordinate to the mort-

gage lien.

On April 13, 1906, the International Trust Com-

j)any filed its reply to answer of F. D. Nowell, receiver.

(7>. ]). 241.) It denies that F. D. Nowell was ap-
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pointed on February 12, 1808, at the special request

of the principal or any bondholders or creditors of

defendant companies, having no knowledge or infor-

mation thereof. It denies that it ever consented to

the appointment of F. D. Nowell as receiver or his

continuance in office as such receiver, and denies

that the indebtedness incurred by said receiver or any

portion thereof was incurred with its consent; that

having no information or knowledge thereon it denies

said receiver was appointed with full or any knowledge

of the bondholders. It denies having knowledge or

information that the bondholders were stockholders

at all times or at any time since the commencement

of this suit or that any of them had knowledge of any

of the matters transpiring or the steps taken in this

suit. It denies that it had any notice or knowledge

of all or any of the matters transpiring or steps taken

in this suit. Having no knowledge or information

thereon, it denies that defendant companies were

indebted besides the bonds upwards of $100,000 for

labor; it denies that such claims — about $50,000 —
consisted of wages for work and for improvements,

which claims were adjudged a prior lien; and as to

whether or not said receiver was ordered by this court

to borrow money on receiver's certificates to pay said

claims, defendant has no knowledge and therefore

denies the same. It denies on the same ground that

the receiver, pursuant to said order, borrowed $40,-

000, $35,000 of which was loaned by said bondholders.

It denies that in the year 1900 the stockholders or

bondholders of said defendant companies, or any of

them, with the consent of defendant, induced said

47



receiver to petition the court for leave to borrow

$190,000 on receiver's certificates, or any other sum

on receiver's certificates, for the purpose of paying

off former certificates or any certificates or performing

improvements or development work. It denies that

such petition was ever granted by this court or that

said stockholders and bondholders purchased a large

amount or any amount of said certificates or in any

respect ratified or acquiesced in such order, this

defendant having no information on which to form a

belief thereon. It denies that all or any of such

acquiescence and ratification is shown by the record

herein. As to whether or not in 1902 the stockholders

or bondholders of defendant companies or any of them

procured a contract to be made with the Mines Securi-

ties Corporation, or that said contract was approved

by the court, or said receiver by order of this court

became a party theretc), having no knowledge thereon,

it denies the allegation. It also denies that said re-

ceiver pursuant to such order borrowed $34,173.59

or any other sum, or issued receiver's certificates

therefor for making such betterments, having no

information thereon. It denies that any certificates

are outstanding claims against said receiver, having

no information thereof. It denies that in 1903 said

stockholders or bondholders or any of them procured

the MacDonald contract to be made or that said con-

tract was reported to this court or that under orders

of the court the receiver became a party thereto,

also having no information thereon. It denies, among

other things, that said MacDonald contract provided

for the issuance of receiver's certificates on a parity
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with other certificates bef'.re issued. It denies that

any certificates issued thereunder should be prit r to

the mortgage Hen. It denies that any certificates

were issued under said contract for the purpcse of

paying for certain development work, having no

information thereon. It denies this defendant as-

sented to said contract or the order or orders relative

thereto during the issuance of receiver's certificates,

and denies that it executed a release of the mortgage

deed of trust to enable or induce any parties to enter

into said contract. It admits it executed a release

and deposited same in escrow in the First National

Bank of Juneau, Alaska, but alleges "that said release

was not to become operative until all the terms of said

contract were complied with and said property pur-

chased and paid for by Joseph MacDonald, as in said

contract provided." It alleges that said bonds were

never delivered to said First National Bank nor

was cash value paid into said bank; and that said

release was thereafter surrendered to the Trust Com-

pany for cancellation and was canceled. It denies

that this defendant or those it represents at any time

until the bringing of its cross-complaint has induced

the issuance of receiver's certificates or contracting

of indebtedness by the receiver herein. It denies

that with full knowledge this defendant acquiesced

in or ratified the validity of any orders of this court

adjudging such indebtedness to be a prior lien. It

has no knowledge as to whether or not on June 13,

1904, Wallace Hackett became or was then the holder

or owner of 498 of the 500 bonds. It denies that the

remaining two bonds covild not be found, and denies

49



that for the purpose of enabUng Hackett to control

the entire issue of said bonds secured to pay the two

outstanding bonds so deposited with it, or at the

request of said Hackett, a release of the mortgage

was executed to be delivered or not as said Hackett

might determine, having no information thereon on

which to forni a belief. It denies that for the purpose

of making the consent of the bondholders or any of

them a matter of record that Hackett executed an

instrument acquiescing in or ratifying the orders of

the court directing the issuance of receiver's certifi-

cates or adjudging them to be a prior lien to the mort-

gage. It denies that Hackett ever had any authority

to ratify in behalf of the Trust Company any of the

said orders of the court directing the issuance of re-

ceiver's certificates. It denies that the instrument

filed herein by Hackett ratified or acquiesced in the

issue of said certificates or any order of court adjudging

said certificates to be a prior lien to the mortgage.

Having no information thereon it denies that at the

time of purchase of bonds (about July, 1896) b\' the

present holders thereof, or at any other time, each or

every one of said holders became or now are subscribers

to the capital stock of the Bemers Bay Company for

an amount equal to their individual holdings of bonds.

It denies the allegation that they have never paid

anything for said stock, and that every one of said

bondholders is now indebted to said Bemers Bay

Company on account of said subscriptions to the

capital stock in a sum equal to or exceeding said

bonds.

Wherefore, this defendant (the International
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Trust Company) prays judgment in accordance with

the prayer of its cross-complaint.

Again, on September 24, 1906, the International

Trust Company and the reorganization committee filed

a petition praying for the removal of F. D. Nowell as

receiver. (Tr. p. 1489.) This petition was granted

on the 2d day of October, 1906 (Tr. p. 1493), upon

the express ground that George M. Nowell was in-

terested in a reorganization plan of the company and

w^as a brother of the receiver. (Tr. p. 1487.) J. C.

McBride was appointed as receiver on October 2,

1906. {Tr. p. 1493.) In the meantime, upon petition

of the receiver and the defendant companies, an order

of sale had been made from which the International

Trust Company prosecuted an appeal to this Honorable

Court, and the order directing the sale of the properties

was reversed (152 Federal p. 78), and proceedings

be had to adjudicate upon the priorities of the re-

ceiver's indebtedness and the mortgage lien. In

April, 1907, this cause came on to be heard and all

parties, except the bondholders, appeared and filed

their respective pleadings, and apart from the attacks

made upon the receiver's accounts, all of which were

decided in favor of the receiver and are not now before

the court, three issues were submitted to and tried

by the court, namely:

1. Were the mortgage bonds entitled to priority

of payment cut of the corpus of the property of the

Berners Bay Mining and Milling Company, or was the

receiver's indebtedness?

2. Was the first issue of certificates entitled to

priority over the third ?
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3. Were the mortgage bonds entitled to priority

of payment ( ver the allowances to the receiver, F. D.

Nowell, for salary and expenses, including allowance

to his attorney?

But it was conceded by all the parties that the

main issue was "the right of priority between the

mortgage bonds and the receiver's certificates, and

incidentally the priority between the three issues of

receiver's certificates." {Decision on the Merits, Tr.

p. 2587.)

On April 9, 1907, the International Trust Com-

pany filed its supplemental cross-complaint in this

case, which, in substance, is a prayer that the property

involved in controversy in the appeal of T. S. Nowell

et al. V. John C. McBride et at., No. 1436 in this Court,

should be included in the terms of said mortgage deed

of trust of July 1, 189G, and embraced in the decree

of sale sought herein by the International Trust Com-

pany, and sold under the decree of foreclosure herein.

On April 9, 1907, George M. Nowell and Gilmer

Clapp filed their petition of intervention, {Tr. pp. 261 et

seq.) for the enforcement of their rights in and to the

property in the hands of the receiver herein and against

the InternationaljTrust Company, defendant, C. R. Cor-

ning, R. McM. Gillespie, S. W. Fairchild, intervenors,

and the four original defendant companies. The

material allegations contained therein are as follows:

It alleges the execution of the mortgage as set out in

the cross-complaint of the International Trust Com-

pany; that said Trust Company has no pecuniary

interest in said property or in the bonds, but is acting

solely as trustee C)f the mortgage and has no other
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interest therein; that after the execution oi the mort-

gage in 1897 said Berners Bay Company attempted

to reorganize by dividing its property among the

said Ophir, Seward, and Northern Belle Gold Mining

Companies, which assumed all the indebtedness of

said Berners Bay Company; that said Berners Bay

Company executed three several deeds to the three

other companies conveying all its property, but said

reorganization was never completed and said property

is held subject to all the liens hereinafter set out. It

alleges the beginning of this receiver's suit in December,

1897, the appointment of Cassel, resigned, and the

appointment of F. D. Now^ell upon the request of

defendants and of a large number of the bondholders.

It alleges that in February, 1897, said properties con-

sisted of mill, railway and equipment, of a large

number of undeveloped mining claims of uncertain

and undetermined value; that all development that

had been done up to that time, other than prospecting,

had been done upon the Comet mine, in which some

very rich pockets of ore had been found and that

several hundred thousand dollars of bullion had been

recovered; but that the cost of extracting and milling

the low-grade ores lying between the pockets had ex-

hausted the sums so recovered so that the entire

properties of said companies could not have been sold

in their then state of development for more than a

few thousand dollars, whereby the bonds would have

been practically worthless. Under these conditions,

the owners of the properties and owners of the bonds

were desirous of having said receivership continued

and said properties developed by the receiver k'V the
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purpose of demonstrating their value and paying in-

debtedness against them. To this end, the receiver,

at the request c-f the holders of said bonds and uprn

their jiromise to purchase the same, petitioned the

court for leave to borrow money on receiver's certifi-

cates, and the court being informed that all persons

beneficially interested were consenting thereto, granted

such leave. That during all these times the following

named persons have been stockholders of said Berners

Bay Company, each holding the number of shares set

opposite his name, to wit:

Thomas S. Newell 810

Thomas S. Stokes 300

Wallace Hackett "... 600

Henry Endicott 300

William Endicott, Jr 573

Aaron Hobart 50

Harriet P. Lampkin 122

Lucy M. Leonard 26K
Frances E. Taylor 26K
Estate of Wm. H. Leamard Ill

George Thacher 354

B. T. Fairchild 31

Wm. R. Garrison 48

Augustus White 25

Ogden Backus 30

Charles D. Sabin 75

Harriet M. Backus 25

Frances L. Slade 05

H. O. Armour 100

George M. Nowcll 101
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Clarence O. Bigelow 95

Elizabeth P. Bigelow 10

Charles W. Bregn 10

Arthur W. Francis 20

R. B. Roosevelt, Jr 20

John F. Plummer 66

Ida M. Hartley 5

Francis G. Landon 100

Willard E. Everett 50

J. S. Page 50

David L. Webster 100

Willis E. Nowell 17,922

D. E. Snow 90

Arthur L. Nowell 615

Marianne Dean 13

Charles H. Beckett 12>^

W. H. Hamilton 12>^

Rufus B. Cowing 25

Harriet C. Nowell 300

Thomas McLaughlin 13

John S. Rand 10

Frederick Paulind 12

H. M. Sanders 25

Laura A. Da3^ton 125

B. F. Miller 25

Estate of S. S. Sprague 150

Jennie W. Howard 25

Franklin A. Plummer 1,022

Ida M. Newcomb 45

H. P. Nowell 100

C. C. Howard 1

C. C. Miller 125
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John P. Jones 125

C. H. Sawyer 36

that since the issuance of said stock Aaron Hobart

has died and his shares have devolved upon and are

now owned by Edward Hobart; that Arthur L. Nowell

has died and his stock is now owned by T. S. Nowell;

that at all times herein mentioned the holders and

owners of the bonds issued by said Bemers Bay Com-

pany were and now are the following-named persons,

each owning the number of bonds set opposite his

name, to wit:

H. O. Armour 10

Ogden Backus 11

C. O. Bigelow 12

C. W. Bregn 1

Henry Endicott 13

Wm. Endicott, Jr 19

Wm. E. Garrison 6

Wallace Hackett 27

H. J. Hadrill 5

Ida H. Hartley 1

Edward Hobart 8

Harriet P. Lampkin 1

F. G. Landon 10

Estate of \V. H. Leaniard 1

Geo. H. McLeod 5

J. S. Page 5

J. F. Plummer 1

R. B. Roosevelt, Jr 4

Charles D. Sabin 5
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Charles H. Sawyer 8

F. L. Slade 5

Thomas Stokes 10

Frances E. Taylor 3

Augustus White 1

W. H. Whittesey 5

Thomas S. Nowell 256

Allen Estate 5

J. P. Jones 5

Guy Lampkin 2

Morse & Lane 2

George M. Nowell 3

C. H. Sawyer 3

S. S. Sprague Estate 10

D. L. Webster 35

that pursuant to the orders of court, and with the

knowledge, consent and assistance of said bondholders,

the receiver issued and sold in 1900 and 1902 certifi-

cates to the amount of $190,000, which certificates

were decreed to be prior liens to said mortgage, the

bondholders consenting thereto; that said bondholders

purchased large numbers thereof and held out to the

world that the same were first liens, and that they as

holders of bonds would not question their priority

over said bonds; that all of said certificates not pur-

chased by said bondholders were used by the receiver

in paying for labor, supplies, etc., and that the entire

proceeds thereof greatly improved said properties and

increased their value to a much greater amount than

the total receiver's indebtedness; that at the time of

said order authorizing the $190,000 of receiver's certifi-
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cates, said receiver, acting by and with the consent of

the owners of said properties, and the bondholders

planned to drive a tunnel to crosscut the Eureka and

Kensington lodes, believed to be of great value, and

it was expected that the value would be sufficiently

demonstrated thereby that said certificates could be

paid, and that the sum of $190,000 would be sufficient

to complete such work. Such estimate proved too

low and the sum was exhausted before the work was

completed; that in 1903 the defendant companies,

with the consent of the bondholders, entered into a

contract with the Mines Securities Company of New
York, under which said Mines vSecurities Company

agreed to expend an additional amount upon said

properties and take receiver's certificates of the second

issue, so called, in payment therefe/r, in consideration

of which said Mines Securities Company received an

ojotion to purchase said properties upon terms agreed

upon between the parties and said lien holders. The

court approved this contract and authorized the re-

ceiver to permit said Mines Securities Company to

furnish the necessary funds, and with the consent of

said bondholders, decreed such certificates to be on a

parity with the other certificates theretofore issued,

and prior to said mortgage lien. After the expendi-

tures were made, said Mines Securities Company de-

clined to exercise their option; that en February 26,

1903, said bondholders of the Berners Bay Cr;mpany

assigned to Wallace Hackett the entire issue of bonds

except two, for which security was deposited with the

International Trust Company, whereby said Hackett

became the legal owner of all said bonds, with full
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authority to foreclose in such manner as he saw fit

and to waive said Hen and consent to the issuance of

receiver's certificates, and to consent to all such certifi-

cates being made a lien upon all said properties prior

to the mortgage lien; that on June 13, 1904, said

Hackett executed and delivered to said receiver Nowell,

to be filed of record in said cause No. 603, a consent,

ratification and waiver of all objections to the priority

of the receiver's certificates already issued, and con-

senting to like orders for further issue of receiver's

certificates, as the court might order; that on May 13,

1904, said receiver, by and with the consent and advice

of said Hackett, holder and owner of said bonds, and

with the consent of said International Trust Company,

and by authority of the court, entered into the so-called

MacDonald contract, which contract, among other

things, provided for doing certain development work

upon the properties, to be paid for by a further issue

of receiver's certificates; that pursuant to said contract

said MacDonald performed the work and labor in

completing the Kensington tunnel, to the amount of

$41,365.24, and said receiver, under orders of the

court, issued in payment therefor certificates which

were decreed to be on a parity with former certificates

and a prior lien to the mortgage; that said receiver

has expended in developing and improving said

properties, and in the necessary costs of administration

and caring for the same, about $400,000.00, and that

by reason thereof said properties have been increased

in actual value upwards of $1,000,000.00, leaving a

net increase of value of upwards of $600,000.00; that

because of the remoteness of the said properties from
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the centers of capital it was very difficult to effect a

sale for a fair and reasonable price; that in order to

obtain a proper price for the properties it was neces-

sary to interest capital from outside Alaska, as other-

wise, for want of financially able purchasers, the prop-

erties could not be sold for more than a small per-

centage of their value, which has been disclosed by

the development work done under the receivership,

which intervenors are informed and believe to be

worth $2,700,000.00 net value; that in 1905, inter-

venors Coming, Gillespie and Fairchild entered into

a corrupt and fraudulent conspiracy with the Endicotts

and Wallace Hackett, who are directors and stock

and bond holders of the Bemers Bay Company, and

with Edward Hobart and Thomas Stokes, also bond-

holders and stockholders of said company, and other

stock and bond holders, and with other persons un-

known, to obtain for themselves the properties with-

out consideration other than the expenses of such

conspiracy; that said conspiracy was that the above-

named persons and others unknown were to assign

and did assign to Coming, Fairchild and Gillespie, the

so-called reorganization committee, all receiver's certifi-

cates held by them, amounting to about $140,000.00

face value, and all bonds claimed by them, to the

amount of about $400,000.00 face value; that there-

after said Corning, Fairchild and Gillespie were to

coerce the holders of the remaining portion of the

receiver's indebtedness and of said bonds to assign

the same to them, thereby constituting said Coming,

Gillespie and Fairchild the sole lien holders against

said properties; that thereupon said Coming, Gillespie
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and Fairchild were to procure said liens to be re-

leased and said properties were to be conveyed to

a new corporation to be organized for that purpose,

with a capital stock of $3,000,000.00 common stock,

$1,000,000.00 preferred stock, of which Corning, Gilles-

pie and Fairchild were to receive without any con-

sideration therefor, $1,600,000.00 of common stock

and $450,000.00 of preferred stock. The voting power

was to be vested solely in the common stock, whereby

Corning, Gillespie and Fairchild absolutely controlled

said new company; that said receiver's certificates

were to receive preferred stock, dollar for dollar, for

such receiver's indebtedness, and bonds were to

receive common stock, dollar for dollar, for said bonds

and interest, out of the stock not issued to Corning,

Gillespie and Fairchild; it was futher proposed to

issue first mortgage bonds for $150,000.00, which bonds

should be purchased by Corning, Gillespie and Fair-

child and the proceeds expended upon said properties

under their control; that said Corning, Gillespie and

Fairchild well knew and intended that said new com-

pany could not and would not be able to meet the

interest on said bonds and it was their purpose and

intention thereupon to foreclose said mortgage and

thereupon purchase the entire properties for the sole

consideration of the moneys they had expended in

improving the same; that while Corning, Gillespie and

Fairchild claim to be owners of about 400 of said

bonds of the Berners Bay Company, in truth they

are holders of only about 140 of said bonds, 256 of

said bonds being the property in law and equity of

T. S. Nowell, which said Corning, Gillespie and Fair-
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child are wrongfully claiming and wrongfully using to

caiTy out said scheme; that T. S. Nowell is not claim-

ing that the bonds so owned by him are a prior lien,

and that said Corning, Gillespie and Fairchild and

the International Trust Company are without authority

to make such claim for him; that the owners of more

than $200,000.00 of the receiver's indebtedness, and

owners of more than 300 of said bonds have refused

to assign their securities to Coming, Gillespie and

Fairchild or to release their respective liens on said

properties; that thereupon said intervenors attempted

to coerce said security holders by threatening to in-

vlove said properties in expensive litigation whereby

the same would be lost to them and the other creditors

;

that said security holders still refused to join and said

intervenors procured the International Trust Company

to become a party to their conspiracy and permit them

to employ for it the same counsel as for intervenors,

to file a cross-complaint and allege and claim said

mortgage lien is prior to the receiver's certificates,

although said International Trust Company had knowl-

edge that all the bondholders had consented to such

certificates, and that they should be a prior lien, and

notwithstanding that a majority of said bondholders

are opposed to such claim; that said International

Trust Company is acting contrary to the wishes of

a majority of said bondholders, against their interest,

and is abusing its ti*ust and actively aiding said Cor-

ning, Gillespie and Fairchild in their fraudulent scheme

;

that said claim of the Trust Company is being made

solely for wrecking said defendant companies and

dissipating in expenses said properties, that said
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Corning, Gillespie and Fairchild may finally acquire

the same; that these interveners are owners and

holders of upwards of $120,000.00 face value of in-

debtedness and claims against the receiver, more than

$75,000.00 of which is for administration expenses

and care and preservation of the property ; they are

owners, and authorized to represent 261 of said bonds,

and that if said International Trust Company is per-

mitted to act further as trustee it is its intention to

do its utmost to defeat the objects or purposes of

trust by lending its aid to said Corning, Gillespie and

Fairchild in their purpose to acquire said properties

without paying anything.

Wherefore, these interveners pray that the court

allow them to file this plea of intervention for them-

selves and for all others who may join them; that the

court will decree the receiver's indebtedness incurred

for administration and care of the property a para-

mount lien; that the receiver's indebtedness incurred

for development and improvement a lien prior to all

other liens except costs of administration; that said

bonds are a lien, but subordinate to the entire re-

ceiver's indebtedness; that all liens be foreclosed and

said properties sold at public auction to the highest

bidder for cash; that the holders of such securities

may purchase for cash only, and that the proceeds be

distributed according to priorities as determined by

the court, and for such other relief as equity and good

conscience may demand.

On April 10, 1907, the Berners Bay Mining and

Milling Company filed its supplemental answer to the

supplemental cross-complaint of the International
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Trust Company {Tr. pj). 281 ct seq.) and alleges in

substance that it has as yet no title or right to the

so-called "Johnson Group" which had been decreed

to be held in trust by the Alaska Nowell Gold Mining

Company for use of the Bemers Bay Company, and

that said company should convey these claims to the

Bemers Bay Company for the reason that said defend-

ants had appealed to the Circuit Court of Appeals

and that the appeal would be argued at the May
term, 1907, and that a sale of said properties prior

to the determination of said appeal would result in

a sacrifice thereof.

Wherefore, this defendant prays the court to dis-

miss said supplemental cross-complaint until the de-

termination of the rights of the parties.

On April 10, 1907, the International Trust Com-

pany moved the court to strike certain portions of

the petition of intervention of George M. Nowell and

Gilmer Clapp, and at pp. 286 et scq. will be found the

order of April 10, 1907, concerning the same. At p. 289

will be found the order consolidating cases Nos. 603

and 536, which was made pursuant to the motion of

the International Trust Company for consolidation of

the cases. All of the foregoing pleadings, we believe,

were filed in the original case of Decker Brothers v.

Bemers Bay Mining and Milling Company et al., No. 603,

in the District Court. At p. 291 et scq. is the com-

plaint of the International Ti*ust Company against the

Bemers Bay Mining and Milling Company et al., case

No. 536A, in the District Court, which complaint was

filed March 13, 1906. The plaintiff alleges as follows:

That it was a Massachusetts corporation; that the
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Berners Bay Company is a State of Maine corporation

;

that on July 1, 1896, the Berners Bay Company

owned certain property in Alaska, described in a cer-

tain mortgage deed of July 1, 1896, a copy of which is

attached to the complaint and marked "Exhibit A";

that on said date the Berners Bay Company was carry-

ing on a mining business in Alaska; that on June 24,

1896, the stockholders and officers of the Berners Bay

Company authorized a corporate debt of $500,000.00,

first, to discharge a then existing obligation of

$200,000.00, and to secure further capital to the

amount of $300,000.00 for conducting its mining busi-

ness, and for this purpose executed and delivered to

plaintiff its five hundred first mortgage bonds of

$1,000 each, dated July 1, 1896, subject to the terms

and conditions of the said mortgage deed of trust.

The terms of the mortgage bonds are then set forth,

which terms have already been above noted. At

p. 296 et seq. the plaintiff alleges that it accepted and

certified said bonds, which were sold in open market

by the Berners Bay Company, which received the pro-

ceeds thereof. It avers that the said Berners Bay

Company on July 1, 1896, executed and delivered to

the Trust Company its mortgage deed of trust, dated

July 1, 1896, wherein it conveyed to the Trust Com-

pany in trust its real property in the District of Alaska,

which mortgage deed of trust was acknowledged by

the officers of said Berners Bay Comipany, and on July

10, 1896, was recorded in the office of the District

Recorder of the Juneau Mining District; that said

Berners Bay Company had not paid any part of the

principal, or the interest due thereon, and that there
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had been more than twelve months' continue us default

in payment of principal and interest after presentment

and demand, as provided in said mc^rtgage deed,

whereby the Tnist Company is empowered to enter

into possession and declare all said bonds due, and

foreclose the mortgage deed of trust and apply for a

foreclosure and decree of sale; that this plaintiff as

trustee has been required in writing by a majority < f

the bondholders to foreclose and to take the necessary

steps in their behalf, and this complainant files this

complaint in compliance with said request. It avers

that fre m the cash proceeds of all foreclosure sales

shall be deducted the costs of such sale, counsel fees,

all proper expenses, liabilities and advances of the

Trust Company which are to be held a lien upon said

property; that the whole $500,000.00 and interest from

July 1, 1896, is now due and unpaid and that no part

thereof has been paid by or on behalf of said Berners

Bay Company. It avers that after the execution of

said miortgage deed of trust the Berners Bay Company,

acting in conjunction with the Seward Gold Mining

Company, Ophir Gold Mining Company, and Northern

Belle Gold Mining Company, which three last-named

corporations were organized for taking over the prop-

erty of the Berners Bay Conipany and had assumed

its indebtedness, procured a consent to the appoint-

ment of a receiver in a certain action begun on De-

cember 15, 1897, in the District Ccmrt at Alaska,

which action is now pending in this court, wherein

E. O. and J. M. Decker, copartners under the name

of Decker Brothers, were plaintiffs and the above-

named four companies were defendants; that said de-
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fendant companies thereafter ceased to carry on any

business in their own name in Alaska and ceased

mining operations on the mortgaged property, and

since said date have been and now are insolvent and

have no other assets save the real property taken into

possession by said receiver; that said receiver and his

successors have attempted to carry on the business of

mining and to conduct a speculative, uncertain and

contingent mining business upon the properties pledged

to this plaintiff to secure the bonded indebtedness;

that said receivers expended large sums to float said

properties and devel'^^p the mines; that during the

receivership large sums of money ($300,000), wit-

nessed by receiver's certificates, were procured and

other indebtedness incurred of about $100,000.00;

that said indebtedness was not incurred for the pres-

ervation or maintenance of said property; that said

receiver's certificates, purported to be issued under

certain orders of this court and its predecessor, were

procured without notice to this plaintiff; that said

orders were all made ex parte and without the knowl-

edge or consent of this plaintiff and before this plain-

tiff became or was made a party to this action; that

they were so procured after the rights of this plaintiff

had vested, and said receiver's certificates were ac-

quired by the holders thereof with full knowledge of

the recorded mortgage deed of trust ; that the receiver,

F. D. Nowell, claims that said receiver's certificates

and indebtedness constituted a paramount lien upon

the property superior to that of the mortgage deed of

trust; that said receiver, F. D. Nowell, has applied

to this court for an order of sale of the properties and
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that the proceeds shall abide the adjudication of the

respective rights of receiver's certificate holders and

other receiver's indebtedness; that a sale of said real

property would result in the destruction of the fund

pledged to this plaintiff; that said Bemers Bay Com-

pany is insolvent and unable to pay any money

judgment ; that this plaintiff was brought in as a party

defendant on petition of said insolvent corporations;

that prior to the commencement of this action, on

March 5, 1906, this defendant filed its answer in said

cause and sought to adjudicate in said action the

rights of this plaintiff. It alleges that the property

is of a speculative and uncertain kind and avers that

under the most favorable circumstances said property

will not bring the amount due as principal exclusive

of interest under said mortgage deed of trust; that if

said property is exposed for sale prior to the settle-

ment of priorities as to liens and before the adjudica-

tion of the rights of the respective creditors, "neither

this plaintiff nor an\' creditors of said the Bemers

Bay Company, nor the holders of receiver's certificates

nor persons to whom the receiver's indebtedness is

due can safely bid upon said property and the same

will be sacrificed and a great and irreparable loss will

result to this plaintiff and to other creditors interested

in the property and fund now in the custody of this

court"; that this plaintiff as trustee cannot, prior to

the settlement of priorities of liens, make any bid

upon said property. Then follows a statement con-

cerning the Johnson Group of mines, the subject-

matter of the appeal in this court of T. S. Nowell

et al. V. John C. McBride et a/.. No. 1436, and at p. 305
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it invokes the jurisdiction for an adjudication of the

priorities. This plaintiff concludes with the prayer

that the court give judgment in favor of the Trust

Company against the Berners Bay Company for

$500,000.00 with interest from July 1, 1896, and costs;

that said mortgage deed of trust be adjudged a prior

lien upon the property, and that it be foreclosed and

the property sold and that the defendants be barred

and foreclosed of all interest therein. At pp. 308-334

inclusive will be found Exhibit A, being a copy of

the mortgage deed of trust, which we have already

summarized. (Supra.)

On April 6, 1906, defendants filed their answer

(p. 335) to the foregoing complaint, alleging that the

plaintiff ought not to have this action against them,

as there is another suit pending, to wit, cause No.

603, between the same parties and for the same cause

of action, praying that the suit be dismissed with costs

to defendants.

On April 9, 1907, the International Tnist Com-

pany filed its supplemental complaint in case No.

536A, Tr. pp. 336 et seq., which supplemental complaint

in substance prays for the inclusion of the so-called

Johnson Group in the terms of said mortgage deed

of trust, and embraced in the decree of foreclosure sale.

At Tr. p. 345 in cause No. 536A is the order consoli-

dating cases Ncs. 603 and 536, which order was made

pursuant to the motion of the International Trust

Comxpany moving for such consolidation, which order

was filed April 10, 1907.

At Tr. p. 346 is the answer of the Berners Bay Com-

pany to the supplemental complaint of the Inter-
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national Trust Company, alleging that plaintiff ought

not to maintain this action against the defendants,

since another suit was pending between the same

parties and for the same cause of action, and praying

for dismissal of the same. This answer was filed

April 10, 1907.

At Tr. pp. 348 et seq. is the amended answer of

Receiver John C. McBride, which makes substantially

the same allegations as have been made by his prede-

cessor, F. D. Nowell. This amended answer prays

that the court will be pleased to decree that the costs

and expenses of this receivership are a first lien upon

the properties; that the receiver's certificates here-

tofore issued and other indebtedness of the receiver

be decreed a second lien upon said properties; that

the remaining assets of the defendant companies

be marshaled and paid as the rights of the parties

entitled thereto may appear.

At Tr. pp. 359 et seq. will be foimd the answer of

Receiver McBride to the petition and objections of

Corning, Gillespie and Fairchild. He makes certain

allegations concerning the reorganization plan, as

have already been stated in other pleadings, and al-

leges that said reorganization plan and agreement

recognizes that each series of certificates were prior

liens of equal rank and parity between said issues;

that said plan and agreement provided that all pre-

ferred stock under the plan should be used to retire

the indebedness of the receiver, and that said plan

recognized that all said receiver's certificates stood

on a parity, and that none of the series should be a

prior and paramount lien over the subsequent series.

70



Receiver McBride prays the court to decree

that all the receiver's certificates should be a prior

lien on the property, and that all of said certificates

should be ( n a parity with each other, and that none

of said certificates should constitute a lien prior to

the lien of any other certificates.

At Tr. p. 365 Receiver McBride prays that the

Johnson Group be included in the trust property, and

he does the same on p. 367.

At Tr. pp. 369 et seq. the Alaska Nowell Gold Mining

Company denies that the Johnson "lode" is a part

of the properties described in the mortgage deed,

and denies that Thomas S. Nowell and Willis E.

Nowell have failed to carry out any agreement of sale

to convey, and denies there was any agreement to

convey the same to the Trust Company, and for a

separate defence alleges that the property in contro-

versy is subject to an appeal taken to the United

States Circuit Court of Appeals for the Ninth Circuit,

and that the decree for specific performance has been

suspended and the Berners Bay Company have not

as yet obtained title to the property, and the defend-

ants pray for a dismissal of the cross-complaint.

On April 11, 1907, George M. Nowell and Gilmer

Clapp filed their amended petition of intervention.

{Tr. pp. 371 et seq.) The amended petition up to

p. 375 is practically the same as the original petition.

On p. 375, paragraph 6, it is changed so as to include

the names of the bondholders, Wallace Hackett, Henry

Endicott, William Endicott, Edward Hobart, J. F.

Plummer, Thomas S. Nowell, Thomas Stokes and

Geo. M. Nowell, as being the bondholders who were
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desirous of continuing the receivershi]3, and the inter-

veners charge that each and all of the several holders

of the remaining bonds were desirous of having the

receivership continued and said properties developed

and improved by the receiver; and that thereupon the

receiver petitioned the court for leave to borrow

money on receiver's certificates. Then follows a list

of the stockholders and a list of the bondholders,

giving their respective holdings. Paragraph 9 remains

substantially the same, as docs paragraph 10. Para-

graph 11 of the original petition of intervention,

containing the allegations concerning the Mines Se-

curities contract, has been struck from the amended

complaint. Paragraph 12 of the original petition

becomes paragraph 11 in the amended petition. Par-

agraph 12 of the amended petition alleges that in

1903 Wallace Hackett, owner and holder of all the

bonds, being desirous of having the receivership con-

tinued and further development work done, procured

the receiver to petition the court for leave to borrow

further sums for said purposes and for paying costs

and expenses of the receivership; that the court

granted said petition; that all the second issue of said

certificates were purchased by the said Hackett,

except a sum of about $20,000.00, which were used in

paying expenses of the receivership and keeping the

properties in repair; that said Hackett purchased

$15,996.29 of said certificates, which amount was used

in driving the Kensington tunnel to the Eureka lode,

which enhanced the value of the ])roperty upwards

of $250,000.00. Paragraph 13 in the original and

amended petition is substantially the same, also para-

graph 14, which last paragraph alleges that the prop-



erties during the receivership had been enhanced

in value upwards of $600,000.00. Paragraph 15 of

the original petition, alleging that the remoteness of

the properties from the centers of capital, necessi-

tating the assistance of capitalists from outside of

Alaska, and alleging that the development work done

by the receiver had enhanced the value of the prop-

erties $2,700,000.00 net value, has been struck from

the amended petition. Paragraph 15 of the amended

petition contains a statement showing the individuals

and their respective holdings who have deposited

under the reorganization plan of the intervenors,

George M. Nowell and Gilmer Clapp. Paragraphs

16, 17 and 18 of the original petition, setting forth

the terms of the Corning, Gillespie and Fairchild re-

organization plan, the circumstances under which

it was formulated and promulgated, the reasons why

the receiver would not participate in the plan, the

allegation that 256 of the bonds are the property of

Thomas S. Nowell, and are wrongfully claimed by

Coming, Gillespie and Fairchild as deposited with

them, that the financial ability of the new company

would be inadequate to a successful carrying on of

the business, whereby the present creditors were

threatened with foreclosure and destruction of their

present interests, that the demands of the so-called

reorganization committee are extortionate and places

the entire control of the new company in their hands

without a dollar of consideration, and that the holders

of more than $200,000.00 of the receiver's indebted-

ness and of more than $300,000.00 of said bonds

have refused to assign their securities to this reorgan-

ization committee, whereupon said committee at-
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tempted to coerce the above creditors into joining

their plan b}^ threatening to involve the properties

in expensive and protracted litigation whereby it

would be lost to them, and that the Trust Company

in acting with said reorganization committee is abusing

its trust and acting against the wishes of a majority

of the bondholders and aiding and abetting said com-

mittee in their scheme to defraud the parties in interest

out of said properties, and various other allegations,

were ordered stioick from the original petition of inter-

vention. The prayer of both petitions is substan-

tially identical in terms.

On April 11, 1907, the International Trust Com-

pany filed its answer to the foregoing amended petition

of intervention. {Tr. pp. 387 et seq.) It denies having

knowledge or information upon which to found a belief

whether or not in February, 1898, Cassel resigned and

F. D. Nowell was appointed receiver at the request

of a large number of bondholders. It denies every

allegation in paragraphs 6, 7, 8, 9 and 10 of the amended

petition of intervention. It denies that on February

26, 1903, or at any other time, the bondholders assigned

or delivered to Wallace Hackett the entire issue of the

bonds except two, and denies that security for the

same was deposited with the International Trust

Company, and denies every other allegati( n in para-

graph 11. It denies every allegation of jiaragraph 12.

It denies that on May 13, 1904, the receiver, F. D.

Nowell, with the consent of this plaintifiP, entered into

a contract with Joseph MacDonald. It denies that

it ever consented to such contract. It has no knowl-

edge whether Wallace Hackett consented thereto, and

denies the same. It denies that Wallace Hackett was
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ever owner of all the bonds. It denies that Joseph

MacDonald performed work on the Kensington tunnel

to the amount of $41,365.24 under said contract and

that the receiver issued certificates in payment therefor.

It denies paragraph 15 setting forth the creditors and

their respective holdings and that they were depositors

under the reorganization plan of intervenors Clapp and

Nowell.

At pp. 303, 304, the International Trust Com-

pany alleges "that if the said property is exposed

for sale prior to the settlement of priorities as to liens

and before the adjudication of the rights of respective

creditors . . . neither this plaintiff nor any creditors

of said the Berners Bay Mining & Milling Company

nor the holders of receiver's certificates nor persons

to w^hom the receiver's indebtedness is due, can safely

bid upon said property and the same will be sacrificed

and a great and irreparable loss will result to this

plaintiff." At p. 394, in its reply to the supplemental

answer of Berners Bay Mining and Milling Compan}'-

to the supplemental cross-complaint of the Interna-

tional Trust Company, it denies that a sale of the prop-

erties, described in said supplemental answer, at this

time or prior to the determination of said cause No.

519A on appeal would necessarily or at all result in a

sacrifice thereof, which reply was filed April 11, 1907.

At p. 397 the International Trust Company replies

to answer of F. D. Nowell, denying every allegation

therein contained, and prays that no allowance be

made to said F. D. Nowell as receiver, for compensation.

The court held that inasmuch as the International

Tinist Company w^as not a party to the suit until

March, 1906, none of the costs of the suit and none of
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the receiver's indebtedness, whether evidenced by

certificates or not, theretofore contracted, were entitled

to priority of payment over the mortgage bonds, but

that all allowances t( > the receiver and his attorney and

all costs and expenses incurred by the receiver subse-

quent to that date were entitled to such priority, and

the court further held that inasmuch as the bond-

holders who were shown to have actually consented

to the issuance of the receiver's certificates were not

parties to the suit, the court could not direct a decree

that any of the bonds, even those held by the consent-

ing bondholders, should be postponed to the pa>Tnent

of the receiver's certificates. Intervenors Nowell and

Clapp then moved the Court to open up the decree and

bring in these consenting bondholders as parties and

take their evidence, which motion was denied, to which

ruling intervenors excepted.

We have been at considerable trouble to ascertain

whether or not the Berners Bay Company was insolvent

at the time of the commencement of this suit. In the

appeal of Nowell et al. v. McBride ci ai, No. 1436 in

this Court, which suit was practically between the

same parties with the same attorneys as are represent-

ing the present appellees, we find at page 6 and at page

48 of the record in the above-named appeal the allega-

tion that the Berners Bay Company was on December

15, 1897, and now is, insolvent. In the sixth assign-

ment of errors (7>. pp. 2G23 et seq.) we find that the

International Trust Company describes the Berners

Bay Company as being insolvent. In its answer to

the cross-complaint of the Berners Bay Company, the

International Trust Company denies that the defend-

ant companies were in December, 1897, or ever since
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have been insolvent. {Tr. p. 143.) For the purpose

of reccnciling these contradictory pleadings we have

been assisted by the fact that as no interest has ever

been paid or payments made on the principal of the

bonds, and as the companies have always been in debt,

we feel that the two allegations out of three named, to

the effect that the company has alwa3^s been insolvent,

are the ones in accord w^ith the facts in the case.

Upon these questions the parties in the lower

court were divided as follows

:

Get rge M. Nowell and Gilmer Clapp, Vv'ho, as

holders of a large amount of the receiver's certificates

and other indebtedness of the receiver, had been

allowed to intervene; the four original defendant

companies, the Nowell Mining and Milling Company,

the Alaska Nowell Gold Mining Company, Thomas S.

Nowell, Willis E. Nowell and Frederick D. Nowell,

individually and as receiver, and J. C. McBride as

receiver, contended:

First. That the evidence sustained and justified

a finding that the bondholders of the International

Trust Company had either actually consented to the

issuance of the receiver's indebtedness and the per-

formance of the improvements and betterments upon

the properties by means of the funds raised, as the

proceeds of said indebtedness, and were therefore

estopped against asserting priority of the mortgage

bonds; or, that they had been guilty of such laches

and acquiescence in what was being done, and had

been done with full knowledge thereof, as to render

it inequitable and unjust now to contend for priority

of payment of the mortgage bonds over the receiver's

indebtedness.
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Second. That all of the receiver's indebtedness

was of equal rank.

The International Trust Company, R. McM.

Gillespie, Samuel Fairchild and C. R. Coming, the

reorganization committee, as intervenors and holders

of a part of the receiver's indebtedness, contended:

That the mortgage bonds were entitled to priority

of payment and that the first issue of certificates,

namely, the issue amounting to $190,000.00, was en-

titled to priority of payment over the others.

They further conteded

:

That the bondholders had no power to consent

to the issuance of the certificates, but that such con-

sent must be given solely by the International Trust

Company.

The errors assigned by the appellants attack the

findings of fact of the court as well as the conclusions

of law and present five questions which may be gener-

ally summarized in the following five specifications of the

particulars in which appellants allege that the decree

and judgment of the court should be reversed, to wit

:

SPECIFICATIONS OF ERROR.

The judgment and decree of the court is en^oneous

in the following particulars

:

FIRST.

In holding and decreeing that the bonds secured

by the mortgage to the International Trust Company

were entitled to priority of payment out of the prop-

erty in the hands of the receiver to the receiver's

certificates and other indebtedness of the receiver, for

the reasons:

1. That the record showed, and the court should
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have found that the bondholders had consented to the

receivership, and to the issuance of the certificates,

and to the several orders declaring such certificates

liens on the property superior to the mortgage.

2. That the record showed and the court should

have found that the International Trust Company

and the bondholders had by their conduct, with full

knowledge of all the facts, ratified and acquiesced in

the orders of the court directing the issuance of the

certificates and the making of the same a superior

lien to the mortgage bonds.

3. The record showed and the court should have

found that the proceeds of the certificates and in-

debtedness contracted by the receiver had been used

in the betterment of the properties in the receiver's

hands, with full knowledge and without objections

from the bondholders or the International Trust

Company.

SECOND.

The judgment and decree of the court is further

erroneous in holding and decreeing that the mortgage

bonds were a superior lien to and entitled to priority

of payment over the expenses of the receivership in-

curred prior to the date when the International Trust

Company became a party to the litigation, viz.,

March 5, 1906, for the reasons:

1

.

That the court had jurisdiction of the subject-

matter and of the parties and the appointments of

the receivers were at most en'oneous only.

2. The International Trust Compan}^ and the

bondholders with full knowledge of the appointments

had ratified and acquiesced in the same.

3. The bondholders, or a majority of them, had
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petitioned for and consented to the appointment of

F. D. Nowell.

4. The International Trust Company, upon be-

coming a party to the suit, ratified the receivership

by faihng to object thereto, and by having such

receivership extended to its foreclosure suit.

THIRD.

If the court was right in holding that the Inter-

national Trust Company was not bound by any of the

orders made prior to the time that it became a party

to the suit, and that the bondholders who had con-

sented to the receivership and the issuance of the

receiver's certificates could not have their bonds

postponed to the payment of the certificates and

other indebtedness of the receiver, because such bond-

holders were not parties to the suit, then the court

erred in not ordering such bondholders made parties

before proceeding further, and erred in not opening

up the decree and directing that such bondholders be

brought in, and in not granting the motion to open

up the decree for that purpose.

FOURTH.

The judgment and decree are erroneous in de-

creeing that the third issue of receiver's certificates

are entitled to priority of payment over the allowances

to and other indebtedness of the receiver, F. D. Nowell.

FIFTH.

The decree of the court is erroneous in holding

that the first issue of certificates is entitled to priority

of payment over the second and third issues, and the

second is entitled to priority over the third, but all

the certificates should have been declared on an

equality.
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ASSIGNMENTS OF ERROR.

Now come George M. Nowell, Gilmer Clapp,

Thomas S. Nowell, Frederick D. Nowell and Frederick

D. Nowell as receiver, Berners Bay Mining and Milling

Company, Ophir Gold Mining Company, Seward Gold

Mining Company, Northern Belle Gold Mining Com-

pany, Nowell Mining and Milling Company and Alaska

Nowell Gold Mining Company, by their attorneys, and

assign the following errors committed by the Court

upon the trial of the above-entitled and numbered

cause, consolidated, upon which they will rely in the

Appellate Court upon the appeal herein, to wit:

I.

The Court erred in making the order consolidating

cause No. 603 with cause No. 536-A upon the motion

of the International Trust Company in this, first, said

causes were not between the same parties; second, the

motion was not made by the defendant and said con-

solidation was therefore unauthorized under the Alaska

Code and has resulted in unnecessary complications

and expenses to the litigants herein.

II.

The Court erred in refusing the motion of the

defendants to enter judgment on the pleadings in cause

No. 536-A, which said motion was based upon the
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ground that the plaintiff had failed to reply to the

affirmative answer of the defendants and defendants

were entitled to a judgment upon such motion.

III.

The Court erred in sustaining the motion of the

International Trust Company to strike out certain

portions of the petition of intervention of George M.

Nowell and Gilmer Clapp filed April 10, 1907, and

sustained by order of said date as follows:

First, by striking from the third paragraph thereof

the words, "That the said International Trust Company

has no pecuniary interest whatsoever in said property

or in the bonds secured by said mortgage but is acting

herein solely as the trustee named in said mortgage

and has no other interest therein."

Second, by striking all of paragraphs XV and

XVI of said petition of intervention reading as follows:

XV.

"That because the remoteness of the said proper-

ties from the centres of the capital, and absence of

an}^ large amount of capital in Alaska, it was very

difficult, if not impossible, to make said properties

bring a fair and reasonable price in anywise commen-

surate with its real value that in order to obtain any-

thing like actual and known value for said properties

it was and is necessary to interest therein capitalists

from outside Alaska, who may have the means suffi-

cient to purchase the same at its fair value, as other-

wise for want of bidders or purchasers financially able

to furnish the means, such properties could not be sold
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for more than a very small percentage of the net

value of even the ores now in sight, and disclosed by

the development work done by the receiver as herein

set forth, which ores so disclosed and in sight as

aforesaid, these intervenors are informed and believe,

and upon such information and belief, allege to be

worth the sum of $2,700,000.00 over and above the

cost of mining and reduction.

XVI.

"That in the spring of the year 1905, the inter-

venors, C. R. Corning, R. McM. Gillespie, and S. W.

Fairchild, entered into a corrupt, fraudulent con-

spiracy with William and Henry Endicott and Wallace

Hackett,who were directors and stock and bond hold-

ers of the Berners Bay Mining & Milling Co., and

with Edward Hobart, Thomas Stokes, also stock-

holders and bondholders of said company, and other

stock and bondholders of said company, all of whom
are not known to these intervenors, and with other

persons, also unknown, the objects and purposes of

which conspiracy were to secure and obtain for them-

selves the whole or the greater part of said properties

without consideration, other than the expenses of

such conspiracy itself. That said conspiracy was en-

tered into subsequent to the completion of the Ken-

sington Tunnel and the cross-cutting therein of the

Eureka and Kensington lodes and the demonstration

thereby of the great value of said properties. That

said conspiracy was substantial^ as follows. All said

persons, to wit, Wallace Hackett, Wm. Endicott,

Henry Endicott, Edward Hobart, Thomas Stokes, and
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others unknown, were to and did assign to the said

Corning, Gillespie and Fairchild, styling themselves a

reorganization committee, all receiver's certificates

held by and among them alleged to amount to about

$140,000 face value, and all the bonds held and owned

by them claimed by them to amount to about $400,000

face value. That thereafter said Corning, Gillespie

and Fairchild were to coerce the hr)lders of the remain-

ing portion of the receiver's indebtedness and the bal-

ance of said bonds to assign the same to them, the

said Corning, Gillespie and Fairchild, thereby c( in-

stituting the said Corning, Gillespie and Fairchild the

sole lienholders against said properties; that thereupon

said Corning, Gillespie and Fairchild should procure

said liens to be entirely released and said properties

freed therefrom in such manner as might be found

most expedient, and said properties freed and cleared

of all incumbrances were then to be conveyed to a

new corporation to be organized for that purpose with

a capital stock of $3,000,000.00 of common stock and

$1,000,000.00 of preferred stock, and the said Cor-

ning, Gillespie and Fairchild were to have and receive

for the benefit of said conspirators and without any

consideration therefor $1,600,000.00 of the said com-

mon stock and $450,000.00 of the preferred stock;

and it was further provided that the voting power in

the stockholders of such proposed new company

should be vested solely in the holders of the common

stock, thereby vesting in the said Corning, Gillespie

and Fairchild, as the holders of a majority of such

common stock, the absolute control of said company.

It was further proposed, inasmuch as said receiver's
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certificates and other indebtedness of the receiver was

a prior and paramount hen upon said properties, to

exchange in consideration of the assignment thereof

to said Corning, Gillespie and Fairchild, certificates of

preferred stock out of the remaining $550,000.00

thereof dollar for dollar for such receiver's indebted-

ness, and to exchange for said bonds, constituting a

second lien upon said properties, certificates of com-

mon stock out of the remaining $1,400,000.00 dollar

for dollar for said bonds; it was further proposed as

a part of said scheme to have said new company

issue bonds secured by a first mortgage upon said

properties to the amount of $150,000.00, which said

bonds should be purchased by the said Corning, Gilles-

pie and Fairchild, and the proceeds expended upon

and in the betterment of said properties under their

own supervision, management and control; said bonds

were to bear interest at the rate of 6% per annum,

payable semi-annually, and said Corning, Gillespie and

Fairchild well knew and intended that said new com-

pany could not and would not be able to meet the

first installments of interest on said bonds, and it was

their purpose and intention thereupon to foreclose the

said deed in trust, or mortgage, and thereupon

purchase and acquire the entire interest in and

title to said properties for the sole consideration of

the moneys they might have expended in improving

the same."

Third, by striking out the following portion of

paragraph XVII

:

"That while said Corning, Gillespie and Fair-

child claim to be the holders and owners of about
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400 of said bonds of the Bemers Bay Mining & Milling

Co., yet in truth and in fact they are the holders and

owners of only about 140 of said bonds, 256 of the

bonds in their possession being in truth and in fact

the property in law and equity of one Thomas S.

Nowell, and the said Corning, Gillespie and Fairchild

are wrongfully claiming the same and wrongfully

seeking to use the same in the carrying out of said

scheme, as herein stated."

Fourth, by striking out all of paragraph XVIII

as follows:

"That the stockholders and owners of more than

$200,000.00 of the indebtedness of the receiver herein

and the holders and owners of more than 300 of

said bonds have refused to assign their securities

to the said Coming, Gillespie and Fairchild, or to

release their respective liens upon said properties;

that thereupon the said intervenors attempted to

coerce the said security holders by threatening to

involve the said properties in protracted and expensive

litigation whereby the same would be dissipated and

lost to them, and the other creditors; and said security

holders still refusing to join said intervenors procured

the International Trust Co. to become a party to their

said conspiracy and to employ, or permit them to

employ, for it the same counsel herein who had been

and are employed as counsel for the said intervenors

to file a cross-complaint and allege and claim a prior

and superior lien upon said properties for the payment

of said bonds to the lien of said certificates, notwith-

standing said International Trust Co. well knew that

all the holders of said bonds had consented to the
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issuance of such certificates, and consented and agreed

that they should be a lien upon said properties prior

and superior to said bonds, and notwithstanding

that the holders of a majority of said bonds are opposed

to any such claim being made. That said International

Trust Co. is acting now contrary to the wishes of a

majority of said bondholders and against their inter-

ests and is abusing its trust and actively aiding and

abetting the said Corning, Gillespie and Fairchild in

their said scheme to defraud the parties in interest

out of said properties and especially these inter-

venors. That said claim of the said International

Trust Co. is being made solely for the purpose of more

completely wrecking said defendant companies and

dissipating in expenses the said properties to the end,

that said Coming, Gillespie and Fairchild may finally

acquire the same under their said scheme."

Fifth, by striking out the following portion of

paragraph XIX:

"And they (the intervenors) are the owners and

authorized to represent herein 261 of said bonds of

the denomination of $1,000 each, bearing date July

1, 1896, and bearing interest at the rate of 7% per

annum and secured by the deed in trust set out in the

cross-complaint of the International Trust Co. herein;

that if the said International Trust Co. is permitted

to further act as trustee herein, it is purposing and

will, to the utmost of its ability, defeat the objects

and purposes of said trust by lending its aid to the

said Corning, Gillespie and Fairchild in their purpose

to acquire said properties without paying anything

therefor.
'

'
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IV.

The Court erred in not of its own motion requiring

the holders of the bonds to be made parties to this

suit, either plaintiffs or defendants, so soon as it came

to the conclusion as announced in its opinion that the

action of the bondholders in procuring and consenting

to the iissuance of the receiver's certificates in cause

No. 603 was not binding upon the International Trust

Company the trustee ; and further erred in not granting

the motion of George M. Nowell and Gilmer Clapp to

set aside the decree rendered and make said bond-

holders parties to the suit so that complete justice

might be done between the holders of receiver's cer-

tificates and the holders of the bonds respectively.

V.

The Court erred in decreeing a foreclosure of the

mortgage of the International Trust Company, for the

reason that the right of the said company to maintain

its suit to foreclose said mortgage was based in the

pleading upon the allegation that it as trustee had been

requested in writing by a majority of the holders of the

bonds secured by its mortgage to foreclose the same;

that said allegation was put in issue by the pleadings

and there was no evidence of the request plead and no

evidence of any desire on the part of the bondholders

for the foreclosure decreed.

VI.

The Court erred in the eighth finding of fact

wherein it found in effect that on February 11, 1898,

F. D. Nowell, acting on behalf of the original defendant
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corporations, paid plaintiffs, Decker Brothers, in full

the demand upon which they brought their suit in

cause No. 603 in this, said finding is wholly unsupported

by the evidence, all the evidence upon the question

being that a part payment to Decker Brothers was

made on said date through F. D. Nowell by Thomas S.

Nowell as an accommodation to the said Decker

Brothers and the defendant corporations and that said

payment in no manner did, or was intended to extin-

guish the debt of the said corporations.

VII.

The Court erred in the tenth finding of fact reading

as follows

:

"That prior to the 29th of October, 1901, and

during the early part of the year 1898, and prior to the

creation or existence of any of the debts of the receiver

represented by certificates, or otherwise, now before

the Court, Thomas S. Nowell, the original organizer

of the Berners Bay Mining and Milling Company, and

President of the Berners Bay Mining and Milling

Company, during all of the times mentioned in these

findings, collected from sources not disclosed by the

evidence, a sufficient sum of money to pay all of the

indebtedness of the four defendant corporations above

specified (except the indebtedness secured by the

mortgage deed of trust of July 1st, 1896), and trans-

mitted the same to Frederick D. Nowell at Juneau,

Alaska, with instructions to pay off all of the said

indebtedness against said corporations. That the

said Frederick D. Nowell entered into an agreement

with the then unpaid creditors of the defendant
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corporations at Juneau, Alaska, to wit: one Nathaniel

Green, one Thomas George, one Willis E. Nowell, the

brother of the said Frederick D. Nowell, and one John

F. Malony, a member of the firm of Malony 8c Cobb,

which said firm is and was composed of said John F.

Malony and one John H. Cobb, who since the appoint-

ment of the said Frederick D. Nowell, to wit, February

12th, 1898, to the 27th day of September, 1906, was

the attorney for the said Frederick D. Nowell, wherein

and whereby it was agreed and understood between

the parties last above named that said Frederick D.

Nowell should use the funds so received by the said

Nowell, and apply the same to the continuance of the

receivership in said cause No. 603, and the operation

and development of said property instead of paying off

and cancelling the said indebtedness of said corpora-

tions, and discharging the said receivership;"

— for the reason that the same is contrary to and

unsupported in the evidence in this; first, the evidence

shows that the moneys advanced by Thomas S.

Nowell and F. D. Nowell were the moneys of the said

Thomas S. Nowell advanced to protect the Beniers

Bay Mining and Milling Company against its creditors

and if possible to preserve it from bankruptcy and its

property from sale, and that the said moneys were so

used and Thomas S. Nowell was subrogated to the

rights of the creditors whose debts were so paid; second,

there was no evidence of any such agreement as is

found by the Court.

VIII.

The Court erred in that portion of the eleventh

finding of fact wherein it is found in effect that the
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first issue of certificates was procured without notice

to the International Trust Company cr any other

parties in interest, for the reason that the evidence

showed conclusively that the International Trust

Company had notice of the receivership and that the

bondholders represented by it had notice of the issu-

ance of the receiver's certificates and consented thereto

and further consented to such certificates being made

a prior lien upon said properties to the bonds and

mortgage.

IX.

The Court erred in that portion of the twelfth

finding of fact to the eftect that the order for the

issuance of the second issues of receiver's certificates

was made without notice to the International Trust

Company, or to any other parties in interest, for the

reason that the evidence conclusively showed that the

International Trust Company had notice thereof and

that the bondholders represented by it had notice

thereof and consented to said order.

X.

The Court erred in the fifteenth finding of fact

reading as follows:

"That neither the said Joseph McDonald nor any

of the persons who purchased or received receiver's

certificates herein of the first, second and third issues,

as in these Findings described, purchased or received

any of the said certificates nor were they induced to

purchase or receive any of said receiver's certificates

in reliance upon any act or acts of the International
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Trust Company, or the bondholders under the said

mortgage deed of trust, or of the said Wallace Hackett,

but that all of said certificates were issued and sold

and received by the holders thereof with full notice

and knowledge of the existence of the said mortgage

deed of trust of July 1st, 1896, and while the same has

a public record and with notice and knowledge that

the same had not been cancelled or released or paid,

but constituted a valid and subsisting lien upon all

of the property in the hands of the said receiver;"

—

for the reason that said finding is wholly unsupported

by and is contrary to the evidence.

XI.

The Court erred in the nineteenth finding of fact

wherein it is found in effect that the Bemers Bay

Mining and Milling Company is and has been since

June, 1896, the owner of the Johnson group of claims,

because such finding is unsupported by the evidence,

being based upon the decree in cause No. 519-A, and

the evidence showed that said decree had been super-

seded and said cause was at said time pending on

appeal in the United States Circuit Court of Appeals

for the Ninth Circuit, and while said decree was so

superseded it was not valid or effective as evidence

of title.

XII.

The Court erred in the twentieth finding of fact

wherein it found in effect that the order of December

31, 1904, for the issuance of receiver's certificates in

payment for work done under the contract with
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Joseph McDonald on May 13, 1904, was made without

notice to the International Trust Company, or other

parties in interest; for the reason that the evidence

showed conclusively that said order w^as made pursuant

to the said contract and agreement of May 13, 1904,

and that the holders of the bonds secured by the

mortgage given the International Trust Company

were parties to such contract and consented that

such order might be issued; and the evidence further

showed that the International Trust Company had

consented to the contract aforesaid and had become

in effect a party thereto by the execution and deposit

in escrow of the mortgage under the terms of said

contract.

XIII.

The Court erred in the twenty-first finding of

fact wherein it found in effect that the order for the

issuance of receiver's certificates of January 30, 1905,

was obtained without notice to the International

Trust Company, or other parties in interest; for the

reason that the evidence conclusively showed that

said order was made under and pursuant to a contract

(being the McDonald contract of May 13, 1904) to

which the holders of the bonds secured by the mort-

gage were parties and said bondholders had consented

that such certificates be issued and be made a lien

upon the property prior to the bonds; and the Inter-

national Trust Company had notice thereof and had

consented thereto by becoming in effect a party to

such contract.
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XIV.

The Court erred in the twenty-second finding of

fact wherein it is found in effect that the order of July

14, 1905, for the issuance of receiver's certificates

was made without notice to the International Trust

Company, or other parties in interest; for the reason

that it conclusively appeared that said order was made

pursuant to the contract of May 13, 1904, and that

both the International Trust Company and the holders

of the bonds had consented thereto.

XV.

The Court erred in that portion of the twenty-

third finding of fact wherein it found in effect that all

the indebtedness of the receiver, F. D. Nowell, incurred

in cause No. 603 was incurred subsequent to the

payment of the claim of the plaintiffs. Decker Brothers;

said finding being wholly unsupported by the evidence.

XVI.

The Court erred in that part of the twenty-

fourth finding of fact wherein it found in effect that

there was no evidence as to what expenses were in-

curred for assessment work, or other necessar>^ expenses

for the care and preservation of the property, in this,

that the evidence conclusively showed that at least

$48,600 of said indebtedness had been so incurred.

XVII.

The Court further erred in said twenty-fourth

finding of fact in reducing the allowance of F. D.
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Nowell, receiver, from $5,000 per annum, as there-

tofore fixed by order of the Court, to $250 per month,

there being no complaint that said first allowance

was excessive and no petition for such reduction,

and the jurisdiction of the Court and its action on that

behalf was never in any manner invoked herein.

XVIII.

The Court erred in the thirtieth finding of fact

wherein it found in effect that in June, 1896, the

Berners Bay Mining and Milling Company purchased

from Thomas S. Nowell and Willis E. Nowell the

Johnson group of mines, for the reason that the same

is wholly unsupported by any competent evidence

in this, that said finding is based solely upon the

findings of fact and decree in cause No. 519-A, which

said cause had been appealed from and the decree

therein superseded, and was not, therefore, competent

evidence of title.

XIX.

The Court erred in that part of the thirty-fourth

finding of fact wherein it found in effect that prior

to the 5th day of March, 1906, the trustee in the mort-

gage deed in trust exercised its option of declaring

the principal of all the bonds, to wit, $500,000, due and

payable and gave written notice of default to that

effect to the Berners Bay Mining and Milling Company,

for the reason that said finding is wholly unsupported

by the pleadings or the evidence.
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XX.

The Court erred in that portion of the thirty-

ninth finding of fact wherein it found in effect that

the sum of $67,896.43, expenses and salary of the

receiver, F. D. Nowell, was subsequent and subject

to the payment of all costs and expenses of the suit

and all receiver's certificates.

XXI.

The Court erred in that portion of the fortieth

finding of fact wherein it found in effect that the

intervenors. Coming, Gillespie and Fairchild, were

owners of $146,059.26 in receiver's certificates of the

first issue and $5,000.00 of receiver's certificates of

the second issue, for the reason that the same is wholly

unsupported by the evidence, no evidence having been

offered thereon by the said intervenors.

XXII.

The Court erred in the first conclusion of law read-

ing as follows:

"That since the 11th day of February, 1898, and

up until the appearance of the International Trust

Company in cause No. 603, there was no valid, sub-

sisting cause of action in controversy between the

parties before this Court in said cause No. 603, and

that this Court had no jurisdiction of said cause to

hear, try, or determine any matter or thing therein

nor to authorize the issuance of any of the receiver's

certificates in these findings described, or to authorize

the incurring of any indebtedness by the receiver,

F. D. Nowell, and that all of said receiver's certificates
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and all receiver's obligations incurred prior to the

appearance of the International Trust Company in

said cause No. 603 are void, except as obligations of

the Berners Bay Mining & Milling Company, Seward

Gold Mining Company, Ophir Gold Mining Company,

and Northern Belle Gold Mining Company;"
— and in not holding that the International Trust

Company and the holders of the bonds secured by

the mortgage deed in trust were, under the facts in

this case, estopped from disputing the priority of the

receiver's indebtedness over the mortgage bonds.

XXIII.

The Court erred in the third conclusion of law

holding in effect that the mortgage bonds were para-

mount to and entitled to priority of payment over the

receiver's indebtedness, and in not holding that such

receiver's indebtedness as found and allowed by the

Court was entitled to priority of payment over the

mortgage bonds.

XXIV.
The Court erred in refusing to make the fourth

finding of fact requested by the receiver, J. C. McBride,

and George M. Nowell and Gilmer Clapp, reading as

follows

:

"On the 15th day of December, 1897, Decker

Bros., a copartnership, brought this suit against the

Berners Bay Mining & Milling Company, the Ophir

Gold Mining Company, the Seward Gold Mining Com-

pany, and the Northern Belle Gold Mining Company
for an indebtedness due from the said companies and
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prayed for the appointment of a receiver. The said

defendants appeared and by consent a receiver was

appointed, the Court selecting and appointing one

E. F. Cassel as such. In February, 1898, the said four

defendant companies petitioned for the removal of

E. F. Cassel and for the appointment of F. D. Nowell

in his place and stead. Said petition was joined in

by a large number of the local creditors in Alaska, and

by Thomas S. Nowell, William Endicott, Henry Endi-

cott, Wallace Hackett, Aaron Hobart, C. H. Sawyer,

for himself and as trustee, and C. D. Sabin, who

claimed to hold or represent a large majority of the

bonds secured by the mortgage to the International

Trust Company hereinbefore referred to. On or about

the 12th day of Februar>^ 1898, pending the hearing

and determination of said motion to remove the said

E. F. Cassel the said Cassel resigned and upon the

petitions and nominations aforesaid the Court ap-

pointed F. D. Nowell as receiver herein."

XXV.
The Court erred in refusing the prayer of the

receiver and the intervenors, Nowell and Clapp, to

make the following finding of fact:

"v.

"In the m mth of Deceml:)er, 1897, the four original

defendant companies were insolvent. The mining

properties owned by them and herein referred to con-

sisted of a forty-stamp quartz mill, a railway about

three miles in length running from a wharf near Seward

City on Lynn Canal to the mines and mill, a general
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equipment, flumes, pipe-lines and buildings and of a

large number of undeveloped mining claims of uncer-

tain and undetermined value. It appears that only-

one of said claims, to wit, the Comet, had been devel-

oped; from this claim considerable sums in bullion had

been extracted and the subsequent reports of the

receiver show that this mine had been practically

exhausted. The four defendant companies, however,

and the holders of at least a large majority of the bonds

hereinbefore referred to believed that the properties

had merit and were desirous that the receivership be

continued and the said properties developed and

improved under such receivership."

XXVI.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

VI.

Shortly after the appointment of E. F. Cassel as

receiver a large number of the laborers at the mines

claimed liens upon all the properties herein for the labor

expended by them in improving and developing the

same. The aggregate claim of those laborers amounted

to about $100,000.00 and the then judge of this Court

entered an order decreeing and adjudging the said labor

claims to be prior and paramount liens upon the

properties in the hands of the receiver and ordered the

receiver to pay the same out of the said properties."
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XXVII.

The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp, to

make the following finding of fact:

" VII.

The said four original defendant companies were

at that time wholly without funds and the receiver

had no sufficient funds in his hands with which to pay

the labor claims and the expenses of the administration

of the estate."

XXVIII.

The Court erred in refusing the prayer of the re-

ceiver and of the interveners, Nowell and Clapp, to

make the following finding of fact:

" VIII.

In addition to the labor claims aforesaid, the four

defendant companies were also indebted to various

persons in the sum of about $100,000.00 of floating

indebtedness."

XXIX.
The Court erred in refusing the prayer of the re-

ceiver and of the interveners, Nowell and Clapp, to

make the following finding of fact:

"IX.

During the early part of the year 1898, Thomas

S. Nowell furnished F. D. Nowell, who was then acting

as receiver, with the sum of about $110,000.00 in
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cash for the purpose of paying off the floating indebt-

edness of the said four companies, but this money

was furnished to F. D. Nowell in his individual capacity

and not as receiver; but of the moneys so furnished

F. D. Nowell, as receiver, used the sum of S

for the purpose of paying the expenses of the receiver-

ship and allowed claims against it, which action was

acquiesced in b}^ Thomas S. Nowell and by the several

creditors of the four defendant companies whose

claims were thereby postponed for future adjust-

ment."

XXX.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

"x.

In November, 1898, the receiver, F. D. Nowell,

petitioned the Court for leave to borrow the sum of

$75,000.00, to wit, $37,500.00 upon the properties of

the Seward Gold Mining Company and $37,500.00

upon the properties of the Northern Belle Gold Mining

Company. Said petition was granted and certifi-

cates to that amount issued under order dated Decem-

ber 23, 1898. The receiver was unable to negotiate

a sale of said certificates but issued the same to Thomas

S. Nowell as president of said companies, and the said

Thomas S. Nowell pledged the same with certain of

the bondholders in the East, including Henry and

William Endicott, and obtained thereon a loan to

the receiver of $35,000.00 to meet the expenses of the
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receivership and the operation of the mines and

certain development work then undertaken by the

receiver under orders of the Court."

XXXI.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:

" XI.

The receiver, F. D. Nowell, with the consent of

the defendant companies and the consent of a large

number of the bondholders at least and under orders

of the Court, continued the development work upon

the properties during the years 1899 and 1900, recover-

ing in the course of the work considerable sums in

bullion but expending considerably larger sums in

the expenses of the administration and the work

aforesaid."

XXXII.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:

"xxii.

In April, 1901, the receiver reported to the Court

that he was indebted in the sum of $103,000.00 and

asked leave to issue receiver's certificates to pay the

same, and furthermore reported that the bondholders

were requesting that such certificates be authorized

and asked that the amount of certificates to be issued
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be fixed at $150,000.00. The Court granted said

petition and authorized the issuance of certificates

to that amount, but before the sale of the same was

negotiated and in October, 1901, the receiver filed a

second petition referring to the petition and order of

April prior thereto reporting the condition of the

property, the indebtedness against it and asked that

the amount of receiver's certificates authorized to

be issued be increased to $190,000.00. It was there-

upon made to appear to the Court and is a fact that

the bondholders, or some of them, had raised and

placed in the receiver's hands the sum of $45,000.00

as a subscription to that amount on the certificates

to be issued. The Court granted said petition on the

29th day of October, 1901, and authorized the issuance

of $190,000.00 of receiver's certificates, which were

declared in said order to be a prior and paramount

lien to the bonds and the mortgage securing the same

upon all the properties in the hands of the receiver.

Said certificates were all issued and are now outstanding

claims against the receivership. Said certificates bore

interest at the rate of eight per cent per annum from

the time of the issuance thereof and each and all of

them bore printed upon the back thereof a copy of

the order pursuant to which they were issued. The

principal purpose had in view by the receiver and the

bondholders who were acting with him in the issuance

of said certificates was to drive and complete a tunnel

for the purpose of cross-cutting two of the properties

in his hands known as the Eureka and Kensington

Lodes. Of the $190,000.00 realized from this issue of

certificates or prior indebtedness of the receiver
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incurred upon the faith and credit of the issue of cer-

tificates of December, 1908, the amount of $35,000.00

and interest was paid and said certificates cancelled,

a large amount of it was used in paying floating

indebtedness that had been accrued, and the balance

of it expended in the expenses of administering the

estate and in development work in said tunnel."

XXXIII.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp,

to make the following finding of fact

:

"xiii.

After the sum of $190,000.00 had been exhausted

by the receiver in paying the expenses of the ad-

ministration of the estate and in the betterments

upon the properties undertaken as aforesaid. The

Court in 1902 appointed B. M. Behrends as special

master to proceed from Alaska to New York and

Boston for the purpose of conferring with the bond-

holders concerning the situation of the property and

report to the Court their wishes concerning the same.

On June 11, 1902, the said special master reported

to the Court that he had had a conference with said

bondholders and said bondholders had subscribed and

placed with him $23,000.00 to be applied upon a

further issue of said certificates, if the same should be

authorized by the Court. Upon the petition of the

receiver and the report c^f the special master, the

Court authorized the further issuance of $60,000.00
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of certificates known herein as the second issue, of

which amount $34,173.59 were issued and are now

outstanding."

XXXIV.
The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp, to

make the following finding of fact

:

"xiv.

On February 26, 1903, Wallace Hackett, Thomas

S. Nowell, Frederick D. Nowell and Willis E. Nowell,

executed the following instrument, to wit:

'Memorandum of an agreement entered into

between the holders of the first mortgage bonds of the

Berners Bay Mining & Milling Company, organized

under the laws of the state of Maine, herein designated

as parties of the first part; and Wallace Hackett of

Portsmouth, N. H., Trustee, herein designated as

party of the second part; and Thomas S. Nowell,

Frederick D. Nowell, and Willis E. Nowell, all of

Juneau, Alaska, parties hereto of the third part.

Whereas, the property of the Berners Bay Mining

& Milling Company, situated in Alaska, is subject to a

mortgage, under which instrument bonds of the par

value of Five hundred thousand ($500,000.00) Dollars

have been issued, with coupons for interest on the

same attached; and whereas the interest on said bonds

is in default and has remained unpaid for a series of

years; and whereas the corporation of the Berners

Bay Mining & Milling Company is now in the care and

custody of a receiver appointed under the United States
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District Court of the District of Alaska; and whereas,

under authority of said court, said receiver has issued,

from time to time evidences of indebtedness of said

corporation in the form of receiver's certificates which

aggregate upwards of Two hundred thousand ($200,-

000.00) Dollars; and whereas there exists certain un-

secured indebtedness of said Berners Bay Mining &
Milling Compan}' represented by notes and other

memoranda; and w^hereas it is for the best interest of all

the creditors of said company to dispose of their rights,

titles and claims therein and to sell and assign their

ownership thereof to outside parties for an adequate

consideration; and whereas the Nowells, parties hereto

of the third part, have entered into negotiations with

certain parties with this end in view, and in order tr*

consummate said negotiations it is needful to have the

corporation relieved from the encumbrance of the first

mortgage bonds, which it is proposed to do by

substituting other security therefor, and in a similar

manner to provide for the security and ultimate pay-

ment of the unsecured debts of said corporation;

Now, therefore, be it known that the parties hereto,

in view of securing the results above set forth, hereby

agree with each other as follows, to wit

:

First. The bondholders will deposit their bonds

with Wallace Hackett of Portsmouth, N. H., who

will act as trustee for the purposes hereinafter described

and issue his receipts for the bonds deposited with

him. The acceptance of such receipts on the part of

the bondholder shall constitute the assent of said

bondholder to this contract and the terms thereof.

Second. The i:)arties hereto of the third part
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shall provide for the prompt payment of the receiver's

certificates of indebtedness and interest thereon to

the full satisfaction of the United States District

Court, and shall obtain the discharge of said corpora-

tion from the custody of said court as above described.

Third. Said parties of the third part will preserve

the integrity of the property. That is, they will not

suffer any part of the Berners Bay properties, or any

mining claims existing thereunder, now forming por-

tions of properties designated as the Northern Belle,

the Seward, and the Ophir, together with the mill,

mill rights, railroads, wharf properties, etc., thereto

belonging, to be separated or estranged from the main

body of the corporation ; but all of said properties shall

be preserved in their integrity, and together with the

group of mines in Alaska contiguous to the said Berners

Bay property known as the Johnson group and organ-

ized into a corporation under the name of the Nowell

Mining & Milling Company, which said Nowell Mining

& Milling Company is the exclusive property of the

parties of the third part and subject to no encumbrance,

but free and clear of all indebtedness. Said parties of

the third part hereby agree to add said Johnson proper-

ties above mentioned, to the properties of the Berners

Bay,Company, so that the same may be formed into

one corporation for the purpose of selling the same to

purchasers who will organize a new corporation em-

bracing all of the properties aforesaid, and distribute

the stock of the same as hereinafter set forth.

Fourth. A new corporation shall be formed and

the properties above described shall be conveyed to

said corporation. The capital of said new coi*poration
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ma>- be such sum as shall be agreed upon by the parties

of the third part and the parties with whom they

negotiate a contract of sale of these properties.

Fifth. While it is not the purpose of this contract

to bind the parties of the third part to the performance

of this paragraph exactly as it is herein written — but

under the necessities of the case some leeway for

changes in the negotiation must necessarily be granted

to said parties of the third part — still it is the intention

and purpose of the parties of the third part, hereto to

negotiate a contract for the sale of the above properties

with a syndicate of substantial worth, and to receive

in payment thereof enough money to discharge the

receiver's certificates and interest thereon now out-

standing; also that the purchasing syndicate shall

erect a mill of the capacity of one thousand (1,000) tons

per day, and otherwise improve and equip the plant

for successful and continuous operation at their own

expense; that said syndicate shall receive fifty (50)

per cent of the capital stock of the new corporation

formed as aforesaid, and that the parties of the third

part hereto shall receive fifty (50) per cent thereof.

Of the fifty (50) per cent so received by the parties of

the third part, one-half (^) thereof, or twenty-five (25)

per cent of the entire capital stock shall be placed in

the hands of the party of the second part hereto as

trustee, and said trustee shall hold said twenty-five

(25) per cent of the capital stock for the benefit of the

creditors of said Berners Bay Company. Said trustee

shall receive all dividends accruing on said stock and

shall devote the same to the payment of the indebted-

ness as follows:
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First mortgage bonds, $150,000.00 payable on or

before Dec. 31, 1905, $150,000.00, payable on or before

Dec. 31. 1906, $200,000.00, payable on or before

Dec. 31, 1907, all accrued and other interest on said

bonds to be reduced to four (4) per cent per annum

and to be paid by December 31, 1908. Furthermore,

said trustee is to receive the custody of all unsecured

indebtedness against said corporation and issue his

receipts therefor. He is to hold said capital stock

after the payments above-mentioned for the further

purpose or paying said unsecured indebtedness in

four (4) equal payments beginning on or before Decem-

ber 31, 1909, and continuing at intervals of six (6)

months thereafter; interest upon said unsecured in-

debtedness both accrued and otherwise, shall be

reduced to three (3) per cent. The unsecured in-

debtedness shall be passed upon by a competent

auditor who shall certify to the correctness of the

same, and thereupon it is to be held by the trustee as

aforesaid.

After all payments under this agreement have

been made by the parties of the third part, said party

agrees, on or before December 31, 1910, to issue to

the bondholders, pro rata to their holdings therein,

ten (10) per cent of fifty (50) per cent of the entire

capital stock. Pending the continuance of this agree-

ment, from the date hereof to the date last above-men-

tioned, the voting power of the stock in the hands of

the trustee shall be vested in the parties of the third

part. Said trustee is to hold said twenty-five (25)

per cent of the capital stock of the new corporation

as collateral security for the payment of the bonds
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and other indebtedness as above described. In the

event of the default of such payment, he is authorized

to distribute the stock as follows:

First. To the i)ayment of the principal of the

bonds with interest upon the same as above estimated,

upon the following basis, i.e.; if the capital stock of

the new corporation above referred to shall be Five

Million ($5,000,000.00) Dollars, then shares in the

same shall be allotted at the par value in payment of

said bonds and interest.

Second. The shares of said new corporation

then remaining shall be applied pro rata to the pay-

ment of the unsecured indebtedness as the same shall

appear when duly audited and the amount thereof

clearly ascertained.

Third. On the payment of all the indebtedness

herein provided the remaining portion of said twenty-

five (25) per cent of the capital stock shall become the

property of the parties of the third part, and said trus-

tee is hereby authorized to convey the same accord-

ingly.

If the capital stock of the new corporation shall

be made to be in excess of Five Million ($5,000,000.00)

Dollars, then the shares thereof shall, in the discharge

of the aforesaid indebtedness be valued at a pro]Dor-

tionately lower price per share.

Sixth. Said trustee is hereby vested with full

authority to proceed with the foreclosure of the mort-

gage now on said Bcrners Bay properties and secured

by the mortgage bonds above named, should such step

prove necessary. And, furthermore, said trustee is

vested with full authority to do and perfonn all things
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necessary for the purpose of carrying out this contract

so far as devolves upon him.

A part of the consideration of this contract being

the conveyance of the Johnson properties, above

described, to the proposed purchasing syndicate herein

mentioned, by the parties of the third part; and

the mutual covenants and agreements hereto consti-

tuting the other considerations hereof.

In Witness Whereof the parties hereto have signed

and sealed this contract this 26th day of February,

1903.

WALLACE HACKETT. [seal]

THOMAS S. NOWELL. [seal]

WILLIS E. NOWELL. [seal]

FREDERICK D. NOWELL. [seal]

In presence of

:

LEWIS W. BREWSTER.
ARTHUR G. BREWSTER.'

In March, 1903, a copy of this contract, together

with a circular letter, was sent to each and every of

the holders of the bonds of the Berners Bay Mining

& Milling Company by Wallace Hackett. The said

circular letter was as follows

:

'CIRCULAR LETTER TO THE BONDHOLDERS
OF THE BERNERS BAY MINING &

MILLING CO.

Dear Sir:

The undersigned have entered into an agreement

with the holders of the majority of the bonds of the

Berners Bay Mining & Milling Company, who are
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represented by Mr. Wallace Hackett, as Trustee, of

Portsmuuth, N. H., with whom you are invited to

deposit your bonds, under the conditions of said

agreement. Upon application to Mr. Hackett, you

will recei\'e a copy of this agreement, from which

you will secure full information regarding the pro-

posed reorganization.

It is important that all bonds be deposited, in

order to obviate the necessity of foreclosure proceed-

ings, which would involve a large expense of both

time and money.

After the indebtedness of the company has \)een

discharged, a distribution of bonus stock of the re-

organized company will be made, amounting to 50%
of the face value of all bonds deposited with the

trustee within 30 days from the date hereof. This

stock will become valuable.

The property of this company being now in the

hands of a receiver, is subject to the disposition of the

Court by order of sale, should prompt action not be

taken in preserving the integrity of the corporation;

and the time for same is limited; therefore, your

interests will be best served by according your im-

mediate attention to this important matter.

The agreement mentioned provides that the

entire properties, known as the "Johnson Mines,"

which are free from incumbrance, shall be deeded to

the new corporation, thus efit'ecting a grand consolida-

tion of what is believed to be the largest and richest

group of mining claims thus far discovered in Alaska.

The present owners of the Johnson mines, being

interested in the final outcomes of the affairs of the
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Berners Bay Mining & Milling Company having been

identified with the management thereof, together

with the fact that they earnestly desire to do every-

thing possible towards the protection of those interests

held outside of themselves, and the ultimate success

of that company, have consented to the proposed

amalgamation of the properties named, believing that

in so doing they are offering a solution of the financial

questions which so urgently demand immediate at-

tention.

Juneau, Alaska, March 14th, 1903.

Very truly yours,

(Sd.) THOMAS S. NOWELL.
FREDK. D. NOWELL.
WILLIS E. NOWELL.'"

XXXV.
The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp,

to make the following finding of fact

:

"xv.

In response to this circular letter and the accom-

panying contract the entire issue of the bonds of said

company was placed in the hands of Wallace Hackett

thereunder with the exception of two of said bonds,

the owners or holders of which could not be found.

Thereupon Wallace Hackett and his associates de-

posited with the International Trust Company the

sum of $7,000.00 in approved securities for the pur-

pose of paying or securing the payment of said two

bonds so outstanding."
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XXXVI.

The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp,

to make the following finding of fact:

"xvi.

Thereafter and on the 13th day of June, 1904,

Wallace Hackett as the holder of the entire issue of

bonds as aforesaid and having 498 of them in his

possession and the payment of the other two secured

with the trustee, as stated, executed and filed in this

Court the following instrument, to wit

:

' (Title of Court and Cause No. 603.)

Whereas, the holders of the bonds of the de-

fendant companies, in the above suit, viz. : The

Berners Bay Mining & Milling Co., the Northern

Belle Gold Mining Co., the Seward Gold Mining Co.,

and the Ophir Gold Mining Co., did consent to the

issuance of the Receiver's certificates in this case,

and the orders of the Court allowing and giving such

certificates priority over the mortgage bonds of said

companies, but such consent never formally entered

on record herein.

Now, for the purpose of making such consent a

matter of record, I, Wallace Hackett, for myself and

as trustee, and holder of said bonds, shown in the list

hereto attached, do hereby consent to and waive any

and all objections to the orders of the Court herein

authorizing said certificates and future issues thereof,

and giving the same priority over said bonds.

(Signed) WALLACE HACKETT.'
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' In the matter of the bonds of the Berners Bay

Mining & MilUng Company, deposited with the under-

signed trustee, I will state that the entire issue of

bonds amounted to $500,000, consisting of the face

value of $1,000 each, numbered from 1 to 500, inclusive,

issued under a mortgage to the International Trust of

Boston. That owing to the peculiar situation of the

property, the bonds being widely scattered, the interest

on the bonds having been defaulted, the property in

Alaska having passed into the hands of a receiver

appointed under authorit\^ of the U. S. Court, and

receiver's certificates of more than $200,000 having

issued, all of which placed the bonds in great jeopardy.

Acting under the request of the holders of a majority

of the bonds, I addressed to all of the bondholders a

letter setting forth the above facts in February, 1903,

asking their consent to represent them in negotiations

looking to a sale of the property whereby there was a

chance of the bonds being paid, etc., and asking for full

authority in the premises, stating in the letter that b}^

depositing their bonds with me the}^ would assent to

the terms of the letter and contract existing between

myself and other owners of the property under which

we sought to liquidate the sale.

In response to this letter I received on deposit

498 of the 500 bonds issued. Ever}^ bond whose

existence we could trace was deposited with me. Two
bonds have been lost, being No. 406 and No. 407.

For these I deposited security with the International

Trust Company, and that company then issued a

release of the mortgage at my request.

The list of the owners of bonds and amounts held

by them is as follows

:
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John K. Bates, Portsmouth, N.H. ... 283

Edward Hobart, East Bridgewater, Mass. 32

Wallace Hackett, Portsmouth, N.H. . . 27

A. G. Webster, Boston, Mass 25

C. O. Bigelow, New York 12

Thomas Stokes, New York 10

H. S. Sprague, Providence, R.I 10

F. G. Landon, New York 10

F. L. Slade, New York 5

J. Seaver Page, New York 5

G. M. Nowell, Boston, Mass 5

C. D. Sabin, New York 5

Mary A. Nichols, New York 5

Jualia A. Ferguson, New York 5

Kidder, Peabody & Co., Boston, Mass. . 5

E. G. Loomis, Boston, Mass 5

W. E. Garrison, New York 6

George K. McLeod, Rochester, N.Y. . . 5

Harriet M. Backus, Rochester, N.Y. . . 5

Ogden Backus, Rochester, N.Y 6

W. A. Whittlesey, New York 5

Francis E. Taylor, New York 3

Stratford National Bank, Dover, N.H. . 3

Augustus White, New York 3

Harriet P. Lamkin, Boston, Mass. ... 3

R. B. Roosevelt, New York 4

G. W. Morse, Boston, Mass 2

C. Lamkin, Boston, Mass 1

C. W. Brega, Boston, Mass 1

Ida M. Hartley, Boston, Mass 1

J. F. Plummer, Jr., Boston, Mass. ... 1

408

(Sd.) WALLACE HACKETT.
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State of New Hampshire.

Personally appeared before me, Wallace Hackett,

to me well known and made oath that the foregoing

statement by him subscribed is true, this 13th day of

June, 1904.

(Sd.) HOWARD ANDERSON,
Notary Public.

xxxvn.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

" XVII.

On the 13th day of May, 1904, the receiver, F. D.

Nowell, acting by and with the consent and advice

of Wallace Hackett, who was then the holder and owner

of the 498 bonds and who had secured the payment

of the remaining two as hereinbefore set out, and by

the authority and consent of this Honorable Court,

made and entered into a contract with Joseph MacDon-

ald and associates, the Berners Bay Mining & Milling

Company, the Seward Gold Mining Company, the

Northern Belle Gold Mining Company and the Nowell

Mining & Milling Company, a copy of which contract

is attached to Receiver's Exhibit No. 9."

XXXVIII.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:
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" XVIII.

Under and pursuant to the terms of this contract

the Kensington tunnel was completed, cross-cutting

the Eureka and Kensington Lodes and upon the latter

several hundred feet of drifts were run in either direc-

tion from the cross-cut and in the performance of said

labor and betterments there was expended the sum

of $41,365.24, for which amount the sum of $33,627.24

receiver's certificates were issued known and desig-

nated as the third issue, and the balance of said sum

of $41,365.24 was paid for by the issuance of receiver's

certificates Nos. 4, 5, 17 and 20 of the second issue,

all of which are yet outstanding and all bear interest

at the rate of eight per cent per annum from the date

of the issuance thereof. Upon the termination of

said work some time about January 1, 1905, MacDonald

and his associates declined to purchase the said prop-

erties under said contract and the option therein

given. While the MacDonald contract was pending

and the work thereunder was being performed at the

request of Wallace Hackett, who thereupon deposited

all the bonds held by him, being 498 in number, with

the International Trust Compan)', the said Trust Com-

pany executed a release of the mortgage deed in trust

and transmitted the same to the First National Bank

at Juneau, Alaska, to be delivered upon the completion

of the purchase of the said properties, under said con-

tract, by Joseph MacDonald and associates."

XXXIX.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:
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XIX.

Not a single installment of interest has ever

been paid upon any of the bonds of the Bemers Bay

Mining & Milling Company. During all the times

from the conception of the receivership to the begin-

ning of the year 1905, the holders of a large majority

of said bonds, if not all of them, knew of this receiver-

ship and had full notice of what was being done under

it and acquiesced and consented thereto. The Inter-

national Trust Company knew of the appointment

of the receiver in this cause as early as December,

1897, or January, 1898, and had actual knowledge

of the issuance of receiver's certificates in 1903, but

during all the time prior to February, 1906, it silently

acquiesced in all the doings of the receiver and made

no effect whatever to procure a discharge of the re-

ceivership or to prevent the accumulation of claims

against it."

XL.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

"XX.

During all the times of the pendency of this

receivership the following-named persons have been

stockholders of the Berners Bay Mining & Milling

Compan}^ each owning the number of shares set

opposite their names, to wit

:

Thomas S. Nowell 810

Thomas S. Stokes 300
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Wallace Hackett 600

Henry Endicott 300

William Endicott, Jr 573

Aaron Hobart 50

Harriet P. Lamkin 122

Lucy M. Leonard 26^
Frances E. Taylor 26K
Estate of Wm. H. Learnard Ill

George Thacher 354

B. T. Fairchild 31

Wm. R. Garrison 48

Augustus White 25

Ogden Backus 30

Charles D. Sabin 75

Harriet M. Backus 25

Frances L. Slade 65

H. O. Armour 100

George M. Nowell 101

Clarence O. Bigelow 95

Elizabeth P. Bigelow 10

Charles W. Bregn 10

Arthur W. Francis 20

R. B. Roosevelt, Jr 20

John F. Plummer 66

Ida M. Hartley 5

Francis G. Landon 100

Willard E. Everett 50

J. S. Page 50 ^

David L. Webster 100

Willis E. Nowell 17,922

D. E. Snow 90

Arthur L. Nowell 615
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Marianne Dean 13

Charles H. Beckett 12^
W. H. Hamilton 12,^

Rufus B. Cowing 25

Harriet C. Nowell 300

Thomas McLaughlin 13

John S. Rand 10

Frederick Paulind 12

H. M. Sanders 25

Laura A. Dayton 125

B. F. Miller 25

Estate of S. S. Sprague 150

Jennie W. Howard 25

Franklin A. Plummer 1,022

Ida M. Newcomb 45

H. P. Nowell 100

C. C. Howard 1

C. C. Miller 125

John P. Jones 125

C. H. Sawyer 36

And during all the same time the bondholders of

the said Berners Bay Mining & Milling Company were

the following-named persons each owning the number

of bonds set opposite his name

:

H. O. Armour 10

Ogden Backus 11

C. O. Bigelow 12

C. W. Bregn 1

Henry Endicott 13

Wm. Endicott, Jr 19
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Wm. E. Garrison 6

Wallace Hackett 27

H. J. Hadrill 5

Ida H. Hartley 1

Edward Hobart 8

Harriet P. Lampkin 1

F. G. Landon 10

Estate of W. H. Learnard 1

Geo. H. McLeod 5

J.S.Page 5

J. F. Plummer 1

R. B. Roosevelt, Jr 4

Charles D. Sabin 5

Charles H. Sawyer 8

F. L. Slade 5

Thomas Stokes 10

Frances E. Taylor 3

Augustus White 1

W. H. Whittlesey 5

Thomas S. Nowell 256

Allen Estate 5

J. P. Jones 5

Guy Lampkin 2

Morse & Lane 2

Geo. M. Nowell 5

C. H. Sawyer 3

S. S. Sprague Estate 10

D. L. Webster 35

The Edward Hobart named as one of the bond-

holders is the representative and successor in interest

of Aaron Hobart."
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XLI.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

" XXI.

Of the first issue of certificates in 1901 Thomas

Stokes purchased $20,000.00 thereof, David L. Webster

purchased $10,000.00, Edward Hobart purchased $5,-

000.00, Henry Endicott purchased $10,000.00, and

in May, 1902, Thomas Stokes made a further pur-

chase of certificate 111 of said issue of $5,000.00,

Francis Louis Slade purchased certificate 112 for $2,-

000.00, Frances G. Landon purchased certicate 113

for $1,000.00, George K. McCloud purchased certifi-

cate 114 for $3,000.00, and Henry Endicott, for him-

self and William Endicott, made a further purchase

of certificates of said issue to the amount of $10,000.00

and David L. Webster made a further purchase of

$1,000.00, and there was also paid to Henry Endicott

interest on the original $35,000.00 obtained from him

in 1898 by the issuance of certificate 148. Certificate

2 of the second issue for $15,996.29 was purchased

by Wallace Hackett."

XLH.
The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following findings of fact

:

" XXII.

On the 9th day of December, 1905, the four

original defendants filed an answer and cross-complaint
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praying, among other things, that the International

Trust Company be made a party defendant. On the

21st day of Februaiy, 1906, the International Trust

Company appeared by its attorneys herein and there-

after answered and filed a cross-complaint praying

for a foreclosure of the said mortgage. Thereafter

this Court, on the 13th day of March, 1906, made and

entered an order directing the sale of all the property

in the hands of the receiver and the proceeds of such

sale paid into the registry of the court to abide the

further orders of the Court and reserving all questions

as to priorities of the respective lien holders against

the same. Cause No. 536 now consolidated and being

tried with this cause was instituted on March 13,

1906. Neither in the complaint in cause No. 536 nor in

the cross-complaint in cause No. 603 nor in the assign-

ments of error filed by the International Trust Com-

pany upon the appeal prosecuted by it from the said

order of sale of March 13, 1906, was any question

made or raised as to the propriety and validity of the

appointment of the receiver in the first instance,

the only contention of said Trust Company being that

the bonds secured by the said mortgage were prior

and paramount liens to the indebtedness of the re-

ceiver."

XLIII.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:

"xxiri.

At the time of the appointment of the receiver

herein the properties of the Berners Bay Mining &
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Milling Company were undeveloped and of uncertain

value, whatever value it had being largely speculative;

the development work done by the receiver has in-

creased the value of said properties to an amount

considerably in excess of the total expenses of the

receivership and such receivership has been an actual

benefit to the mortgage bondholders."

XLIV.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following conclusion of law:

"I.

That the beneficiaries under the mortgage deed

in trust actually consented to the issuance of the re-

ceiver's certificates herein and to all proper expenses of

the receivership and are now estopped either in their

own behalf or by their trustee, the International Trust

Company, from questioning the priority and payment

of the receiver's indebtedness over the bonds of the

Berners Bay Mining & Milling Company."

XLV.

The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp, to

make the following conclusions of law:

"II.

The International Trust Company itself, by its

long acquiescence in the receivership and in the acts

of the receiver after knowledge thereof and by its
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becoming a party to the MacDonald contract by the

executing of the release of its mortgage deed in trust,

under and pursuant to the terms of said contract, is

estopped from questioning the priority of the receiver's

indebtedness to the mortgage bonds."

XLVI.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following conclusion of law

:

"III.

The International Trust Company by its failure

to promptly resist upon invalidity of the orders appoint-

ing the receiver herein in the first instance and by its

failure to raise such point upon the appeal heretofore

taken in this cause has waived all objections thereto

and cannot now be heard to assert such invalidity."

XLVII.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following conclusion of law:

"IV.

All proper expenses of the receivership and all

valid outstanding receiver's certificates and all valid

indebtedness of the receiver not evidenced by said

certificates are valid subsisting liens against said

property and entitled to be paid prior to the payment

of the bonded indebtedness. The International Trust

Company is entitled to a decree foreclosing its mortgage
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deed in trust and for a sale of the properties in the

hands of the receiver and is entitled to payment of said

mortgage out of the proceeds of said sale after the

payment of the expenses of the receivership and all

valid claims against the receiver."

XLVIII.

The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp, to

make the following conclusion of law

:

"v.

The expenses of the administration of the receiver-

ship, including the compensation of the receiver and

his attorneys, clerical hire, and such other expenses

as appertain to the administration of the estate are

entitled to be paid out of the first moneys realized

upon such sale. The next claim in order of priority

shall be the entire and remaining indebtedness of the

receiver whether evidenced by certificates or by claims,

without any priority as between the several issues of

certificates or the floating indebtedness; and out of

the remaining moneys arising from said sale the

International Trust Company is entitled to be paid

the amount found due upon its mortgage."

XLIX.

The decree made and entered herein is erroneous

in the following particulars, to wit:

First. In decreeing the foreclosure of the mort-

gage deed upon the properties described and mentioned

as the Johnson group and ordering the same sold.

Second. In refusing the allowance of F. D.
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Nowell as receiver to $250.00 per month from and

after the appearance in the case of the International

Trust Company.

Third. In holding that the expenses of F. D.

Nowell in preserving the property in his hands, in-

cluding the Nowell assessment work upon the eight

unpatented claims necessary to prevent a forfeiture

and loss of the same, including also his salary, were

not liens upon said property paramount to the mort-

gage deed in trust and the bonds secured thereby.

Fourth. In holding that the entire receiver's

indebtedness were not liens upon the said property

paramount to the mortgage deed in trust and the

bonds secured thereby.

Fifth. In decreeing to the International Trust

Company a foreclosure of the mortgage.

Sixth. In decreeing that the first issue of re-

ceiver's certificates was paramount to the second and

third issues and that the second issue of receiver's

certificates were paramount to the third; and in de-

creeing that all the receiver's certificates were para-

mount to the salary of the receiver and the sums due

his attorneys and other expenses, and in failing to

provide that all of the receiver's certificates were

equal in rank.

And for said error and others manifest of record

herein the said parties pray that the decree of the

District Court for Alaska, Division No. 1, be reversed

and the cause remanded with directions to the lower

court to enter the proper decree herein as may be

found by this Court should have been done, and for such

other orders as to the Court may seem just and proper.
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ARGUMENT.

APPELLEES' CASE.

A search of the record discloses the following

case in behalf of appellees

:

First. A recorded mortgage deed of trust. {Tr.

pp. 150 et seq.)

Second. The testimony of John M. Graham,

President of the International Trust Com.pany. {Tr.

pp. 866 et seq.)

Third. The testimony of Wallace Hackett. {Tr.

pp. 905-926, 935-953, 960-974, and thereto attached

exhibits.)

In addition to the foregoing matter is the testi-

mony of T. S. Nowell {Tr. pp. 536-7) to the effect

that he had no recollection of ever having received

notice of default on the bonds, and the International

Trust Company's exhibits to be found at pp. 1570,

1574, 1614, 2312, 2397, 2428, 2454, 2536 and 2542,

which exhibits are not pertinent to and do not in any

way support the contention of the appellees that the

mortgage is still a subsisting prior lien upon the prop-

erty of the defendant companies.

A careful reading of the facts as discussed in this

brief will show that the mortgagees have waived the

priority of the mortgage lien; that the testimony of

Graham is evasive, deceitful and discreditable; and that

the testimony of Hackett is a flagrant piece of perjury.

The substance of appellees' case is based upon the

technical plea that the trustee did not consent to the

priority of the receiver's indebtedness, ^^hich con-
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tention is not tnie as we herein will show. See also

Decision on the Merits, at p. 2605.

It is to be noticed that not one of the bondholders

who bought receiver's certificates has come into court

and testified concerning his assent or non-assent to

the receivership proceedings or the priority of the

receiver's indebtedness.

We therefore find that appellees have placed their

reliance upon the recorded mortgage, and upon two

witnesses, one of whom has been unwilling to testify

honestly and freely, and the other of whom has been

willing to commit perjury.

The very parties in interest whose testimony

alone could have rebutted appellants' evidence of

assent to the priority of the receiver's indebtedness,

have not been called as witnesses, although the total

pecuniary value of the mortgage lien, including interest,

aggregated on June 1, 1907, the enoiTQOus sum of

$881,716. {Tr. p. 498.) The inaction of the bond-

holders in thus neglecting to come forward and

protect the priority of a lien valued at nearly $900,000

is a significant fact.

Further than this, there is not to be found a

single word in all of the voluminous pleadings filed

in this cause by appellees calling in question the

validity of the appointment c^f the receiver herein or

the receivership proceedings. In fact, the receiver-

ship suit, on motion of the International Trust Com-

pany, was consolidated with the foreclosure suit

brought by said trustee {Gila Resenmr Co. v. Gila

Water Co., 202 U. S. 270), which consolidation was a

recognition of and an acquiescence in the receivership.
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We therefore contend that the International Trust

Company has made cut no case at all; that all the

evidence corroborates our contention that the trustee

and bondholders have waived their mortgage lien in

favor cf the priority of the receiver's indebtedness,

and that the decree of the District Court should be

reversed, and a decree entered declaring the receiver's

indebtedness a prior lien, paramount to that of the

mortgage deed of trust.

THE CONSENT OF THE BONDHOLDERS
AND TRUSTEE.

The court erred in holding that the first issue of

receiver's certificates was procured without notice to

the International Trust Company or any other parties in

interest (Assignment of Error No. 8) ; that the order for

the issuance of the second issue of receiver's certificates

was made without notice to the International Trust

Company or to any other parties in interest (Assignment

No. 9) ; that neither Joseph MacDonald nor any pur-

chasers of receiver's certificates of the first, second and

third issues purchased, nor were they induced to pur-

chase any of said receiver's certificates in reliance upon

any act or acts of the International Trust Company or

the bondholders or Wallace Hackett, but that all such

certificates were issued and received by the holders

thereof with full notice of the mortgage deed of trust

(Assignment No. 10) ; that the certificates issued to

MacDonald were made without notice to the Inter-

national Trust Company or other persons in interest

(Assignments Nos. 12, 13 and 14) ; that the mortgage
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bond lien was prior to the receiver's indebtedness, and

in not holding that said receiver's indebtedness was en-

titled to priority over the bonds (Assignment No. 23).

The court erred in refusing to find as requested by

intervenors Nowell and Clapp, as set forth in Assign-

ments Nos. 24, 25, 26, 27, 28, 29, 30, 31, 32, 33 and 34,

that $7,000 was deposited with the Trust Company as

security for the two missing bonds (Assignment No. 35)

;

in refusing to find that Wallace Hackett executed and

filed in court the sworn waiver of the priority of the

mortgage lien, and statement thereto attached (Assign-

ment No. 36) ; in refusing to find as prayed by inter-

vemors Nowell and Clapp the facts as set forth in

Assignments Nos. 37, 38, 39, 40, 41, 43, 44, 45, 46, 47

and 48, and last paragraph of 22. And the decree of

the Court is erroneous in the particulars set forth in

Assignment No. 49, and for other errors manifest of

record herein. The foregoing specified assignments will

be discussed under the next following title.

The discussion of facts under this title will show

that the bondholders and the trustee have acquiesced

in this receivership, and have assented to what has

been done during the pendency thereof. This dis-

cussion also shows that the conduct of these parties

has been uniformly consistent with such acquiescence

and assent. Such uniformity of conduct relating to

many independent transactions and extending over

a period of about eight years is indisputable evidence

of such acquiescence and assent, the legal significance

and effect of which are not to be lessened by ingenious

sophistries of counsel, the undoubted perjury of wit-
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nesses, the vehement reiteration of denials, the accen-

tuation of collateral issues, or the pleading of technical

defences. The facts herein discussed remain unshaken,

undeniable, conclusive proofs of our contention that

these mortgagees have waived the priority of their lien.

It was conceded b}^ all the parties in interest

that the main issue in the case was the right of priority

between the mortgage bonds and the receiver's cer-

tificates. {Decision on the Merits, Tr. p. 2587.)

" Cases referred to on the argument, dealing

with the administration of railroad receiverships,

are of no application in the case at bar, w^here the

insolvent is a private manufacturing corporation.

Farmers' Loan & Trust Co. v. Grape Creek Coal

Co., 50 Fed. 481."

Laughlin v. U.S. Rolling-Stock Co., 64
Fed. 26.

"Fosdick V. Schall, 99 U.S. 235, and other

cases, have been cited to us b}^ appellants' counsel,

who urge that, under the doctrine of those cases,

the lower court had no power to postpone the

mortgage to the debts and expenses paid by the

receiver. The case before us is not one in which
the principles of the cited cases come into play.

The present case is simply one in which the

matters complained of have been consented to by
the parties."

Reinhart v. Augtista Min. & Inv. Co.,

94 Fed. 906.

A mortgage lienor may waive his lien.

The opinion of this Circuit Court of Appeals in

the appeal of the International Trust Co. v. Decker

Bros., 152 Fed. 78, is ample authority for the propo-

sition that a mortgage lienor may waive his lien, and

further citations are not necessary. We are contending

that these mortgage bondholders and the trustee
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have waived their mortgage hen in favor of the re-

ceiver's certificates. We are also contending that these

receiver's certificates are contracts and entitled to the

protection of the principle forbidding the impairment

of contract obligations. The Court below held that

" the receiver's certificates are not void, l:)ut are a

valid obligation of the Bemers Bay Mining & Milling

Company and their allied corporations. . . . They

were issued by Fred'k D. Nowell, with the knowledge

and consent of these corporations and their officers,

and for the benefit of their property. Even if he had

no authority as receiver he had authority as the agent

and representative of those corporations." (Tr. pp.

2601-2.) Therefore, the receiver's certificates are

contracts, containing express provisions constituting

them a prior lien on the properties of defendant com-

panies. The Court below held that " Some, if not all

the bondholders, whose Trustee the International

Trust Co. was, knew of the issuance of the various

issues of receiver's certificates and consented thereto.''

{Tr. p. 2587.) (Italics ours.) The parties who are

directly responsible for their existence are now seeking

to repudiate them as a first lien.

The principle forbidding the impairment of the

obligation of contracts cannot be invoked by appellees

for the purpose of enabling the mortgage lienors to

perpetrate a fraud upon these receivership creditors

who have been misled by their conduct. The prin-

ciple cannot be invoked for the purpose of doing

injustice.

These receiver's certificates have also the pledged

faith of the court back of them.
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"While a court cannot be adjudged a bank-

rupt, and no proceedings can be taken against it

to enforce payment of its obligations, these very-

facts make it all the more important that it should

scrupulously observe its obligations to the citizen.

A court that would fail to do this would speedily

and justly forfeit the respect and confidence of the

public."

Bank of Commerce v. Central Coal & Coke

Co., 115 Fed. 880.

"The certificates are not debts of the com-
pany, but of the receivers backed by the pledged

faith of the court, that the property on the pro-

ceeds of which they are charged, is in its possession,

subject to be, and that it will be disposed of by it

for the payment of them.
Meyer v. Johnston, 53 Ala. 349.

Starting with the proposition that a prior mort-

gagee has an unquestionable right to waive his priority

in favor of a subsequent mortgage, Clason v. Shepherd,

6 Wis. 369, we further find that

" A mortgage may be waived entirely, or may
be waived so as to allow a later mortgage to take

priority. . . . Sometimes a part of the bond-
holders waive their priority of lien. This does

not decrease or increase the rights of the other

bondholders secured by the same mortgage."

3 Cook on Corporations (5 Ed.), § 793, at

pp. 2120, 2121.

Where a suit by certain railroad bondholders

for the appointment of a receiver, in which orders

for the issuance of receiver's certificates were made,

was set aside, on application of the bondholders who

were not parties thereto, as having been fraudulently

brought, the claims of the latter bondholders also
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take priority over the certificates so issued. {Stevens

V. Central Natl. Bank, 144 N.Y. 50.)

" The claims of mortgage bondholders for the

payment of interest on their bonds must be post-

poned, in the application of the income of the

road, until the expenses of operation by receivers

and managers, appointed under a decree consented

to by such bondholders are paid in full."

Langdon v. Vermont, etc. R. Co., 54 Vt.

593.

and also that - -

" Each separate bondholder is secured by the

mortgage to the extent only of his aliquot portion

of the property conveyed.
5 Thompson on Corporations, § 6121, at

p. 4755.

Therefore, each and every bondholder can and may

waive the "aliquot portion of the property conveyed"

represented by the bonds he owns.

The objections made in the trial court by counsel

for the International Trust Company foreshadow the

great stress that will be laid upon the technical de-

fence that the Trust Company did not consent to the

receiver's certificates. The defence is purely technical

for the reason that the interest of the tnistee is merely

nominal. The trustee holds the mere bare legal title,

he has no substantial interest.

" No objection is made to the prayer of the

petition by any class of bondholders, a large

numljcr of whom are represented to be in favor

of the arrangement. TJic bondJioUcrs are the only

persons substantially interested in the i')roposal, and
are the class who are naturally most intelligent,

alert, and sensitive on the subject. The only

objection comes from certain of the trustees of
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mortgages resting on the divisional roads, espe-

cially the trustees under the first and second mort-
gages of the Norfolk and Petersburg road. But
the interest of tntstees, in such a question as this, is

merely nominal, and their powers hut little more than
perfunctory. Under a proper sense of the respon-
sibility of their position it is perfectly competent
for them to file formal objections to the prayer
of the petition ; and submit the whole matter to

the judgment and discretion of the court. This,

it was no doubt, their duty to do, and they have
performed that dut}'; but, as the question pre-

sented to the court is more one of interest and of

policy than of law, if the bondholders, who are the

persons really interested in the proposal, consent,

and no shareholder objects, the court woidd be slow

to thwart the wishes of the former, at the instance of

trustees having no substantial interest, and who are

but formal parties to the record.' ' (Italics ours.)

The At., M. & 0. R. Cos., 3 Hughes,
342-3.

" The bondholders are the real owners of the

mortgage interest, and the trustees have but a
dry legal title."

Webb V. Vermont Cent. R. Co., 20 Blatch.

219.

" The trustees have no power to assent for the
bondholders that an unsecured debt may be paid
in preference to their secured bonds."

Jones on Corporate Bonds & Mortgages
(3 Ed.), §291.

See Duncan & Elliott v. The Mobile etc. R. Co.,

2 Woods, 546.

" No arrangement among the trustees in a
corporate mortgage and the corporation and third

parties, not assented to by the beneficiaries there-

under, will be allowed to have the effect of charg-
ing the trust with the payment of subsequent
debts. Neither the trustees, nor any agent ap-
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pointed by them, is competent to create such a
charge."

5 Thompson on Corporations, § 6264,

p. 4887.

" A trustee for mortgage bondholders who in

violation of the trust consents that receiver's

certificates shall be given a preference lien over
the mortgage bonds does not thereby bind the
bondholders or estop them to object to the validity

of such certificates."

Jones on Corporate Bonds & Mortgages

(3 Ed.), §201.

See Belknap Savings Bank v. Lamar Land, etc. Co.,

64 Pac. 212 (head-note No. 4).

" The trustee or trustees . . . may be in-

dividuals or may be a trust company. The latter

is generally preferred because such a company
makes this a business; it has more or less experi-

ence; it gives strength and stability to the bonds;
it renders the expense for trusteeship more easily

ascertainable; and the trustee does not die."

3 Cook on Corporations, § 813, at p. 2159.

The last citation shows that a mortgage deed of

trust running to a trust company is a mc'dern device

for facilitating the transaction of business.

The testimony of John M. Graham, President of

the International Trust Company, shows that the

Trust Company recognized the fact that it had no

substantial interest in the Ijonds. "We carried out

what we should carry out with any c^ne. // they re-

turned all the bonds and coupons, or money equivalent,

we shoidd have executed the release.'' {Tr. pp. 873-4.)

Therefore, the assent of the bondholders to the priority

of the receiver's certificates is the assent of the parties
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who have the equitable, beneficial, substantial interest

(whose assent overrides the assent of the trustee), and

of the parties who possess the dominus of the property.

The bondholders have paid the c(;nsideration, they are

the real owners of the mortgage lien, the trustee holds

the naked legal title, and has no interest beyond a

claim for payment for his services, which being satis-

fied, the trustee must deal with the subject-matter of

the trust in accordance with the desire of the bond-

holders, in whcse hand rests the power of disposition

over the same. That proposition is elementary. For

these reasons it must be conceded that the assent of

the bondholders is paramount and controlling. We
will nevertheless show that the trustee not only as-

sented to the issuance of receiver's certificates as a

prior lien, and acquiesced therein, but actually traf-

ficked in them.

The first act of acquiescence by the bondholders

was in joining with the unsecured creditors in a peti-

tion to the Court to appoint F. D. Nowell as receiver

in place of E. F. Cassel.

The appointment of the first receiver, E. F. Cassel,

was made on December 15, 1897. {Tr. p. 1483.) On
February 12, 1898, Cassel resigned {Tr. p. 2582), and

F. D. Nowell was appointed receiver in Cassel's place.

{Tr. p. 1484.) Cassel's resignation w^as desired be-

cause he was unfit {Tr. pp. 2542 et seq.), and the ap-

pointment of F. D. Nuwell was desired by all the parties

in interest, — the defendant companies, bondholders,

unsecured creditors,— both Eastern and Pacific Coast,

and the laborers. (Petition, Tr. pp. 754 to 759 incl.)

In the above petition the Court was asked to restore
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the property to its owners, but if the Court in its

judgment could not set aside the receivership, the

petitioners in that case requested the Court to appoint

F. D. Nowell in place of E. F. Cassel. The Court was

under no pressure from the importunities of creditors.

The decision was left to the sole judicial discretion and

judgment of the Court. The Court appointed F. D.

NoweII receiver.

The foregoing mentioned petition is supplemented

by four other petitions "respectfully requesting" the

appointment of F. D. Nowell as receiver in place of

E. F. Cassel. {Tr. 646-7, 648, 649, 650-1.) The text of

these four petitions is identical and is worded as follows

:

"Boston, Mass., Jan. 26, '98.

To 'the Hon. Chas. S. Johnson, Judge of the U. S.

District Court, of the District of Alaska. In the

matter of the receivership of the Seward Gold Mining

Company, now pending in your Court, the under-

signed, representing a large majority of all of the out-

standing indebtedness of said Company, including

both the bonded indebtedness and the floating in-

debtedness, respectfully request you to appoint Fred-

erick D. Nowell receiver of said Company, in place of

E. F. Cassel, who has already been appointed and

qualified as receiver.

THOMAS S. NOWELL,
HENRY ENDICOTT,
W. ENDICOTT, Jr.,

WALLACE HACKETT,
AARON HOBART,
C. H. SAWYER,
C. H. SAWYER, Trusteer-
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(At that time Wm. Endicott was Jr.) The only

variation in the text of these four petitions is in the

name of the company to which it appHes, four being

necessary to include all the defendant companies in

the custody of the court. The signers of these five

various petitions held and owned about ninety per

cent of the total indebtedness of the four defendant

companies at that time. (See Decker Brothers v. Berners

Bay Mining and Milling Company, 2 Alaska, 505-6.)

The first act of this ninety per cent of the creditors,

including the great majority of the bondholders, is to come

into court and petition for the appointment of the

identical receiver, the validit}^ of whose appointment

these bondholders, after eight years, they now den}^,

and whose acts the}^ now repudiate. It is a plain and

obvious proposition that creditors who petition a

court to appoint a certain person receiver of the debtor

corporation are forever precluded from denying the

validity either of the appointment they have v^olun-

tarily petitioned for and secured, or of the acts of

their accepted appointee.

" The record shows that the appointment of

the receiver was made by the consent of parties,

the attorneys of appellants being in court at the

time. However other parties may complain of

this act, and there were other parties, none of

whom have appealed, the present appellants are

bound by their consent in this court as well as in

the court below, and cannot be heard to object

to what they then agreed to."

Waterworks Company v. Barrett, 103 U. S.

517, cited in Heinze v. Btitte & Boston
Con. Min. Co., 126 Fed. 1 (9th

Circuit).
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" In the ])resent case the receiver was ap-

pointed upon the prayer and at the instance of

the second mortgage creditors, and as against

them the intervenor has an equit>' to have the

moneys diverted to the payment of their interest

restored from such portion of the earnings in the

hands of the receiver as now or may become
appHcable to their interest. . . . But the inter-

venor has no equity as against the first mortgage
and other liens superior to the second mortgage.

These classes of creditors did not of their own
volition come into equity, and the rule cannot be
applied to them to do equit\'. They can stand

on their legal vested lien."

Bound V. So. Car. Ry. Co., 47 Fed. 33.

If, in foreclosure proceedings against a rail-

road, an order appointing a receiver directs him,

in effect, to maintain, keep in repair, and operate

the railroad, and to pay the necessary expenses

of so doing, a mortgagee who is made a defendant
in the suit, and who is not shown to have ac-

quiesced in the appointment of the receiver, can

object to an order giving debts contracted by the

receiver for supplies priority over its mortgage,

although the plaintiff mortgagee may be estopped
from doing so by having applied for the appoint-

ment of the receiver.

Metropolitan Trust Co. v. Tonawanda Val.

&c. R. Co., 103 N. Y. 245.

" Here then is a record which the defendant
deliberately helped to make; a record certainly

equivalent to her own deed, not only by force of

legal intendment, but in fact, for it is endorsed

by the sign manual of her own attorneys. How
then can she escape from its consequences?

"If, as was said in Chapman v. Chapman, 9

P. F. Smith, 214, mere silence will postpone a

title, where one knowing his own right suffers

his silence to lull to security an innocent purchaser,

instead of warning him of danger, much more
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should a judicial decree asserted to have that

effect. So it was held in Nass v. Vansivearingen,

10 S. & R. 146, that a party who stands by at a
sale of his own property, though under a void

authority, and encourages a purchaser to bid, is

guilty of a direct fraud, and will be estopped

from alleging title against such purchaser. To a

like effect is Epley v. Witherow, 7 Watts, 165, and
Carr v. Wallace, Id. 400.

"All these, however, are cases of estoppel in

pais, and hence are less strong than the case in

hand, where the estoppel arises from a record, a

record deliberately assented to by the defendant

herself." (Italics ours.)

Young V. Babilon, 91 Pa. St. 283.

The receivership proceedings are a judicial record

to which the great majority of the bondholders have

deliberately and expressly assented, and which the}^

deliberately helped -to make. It is therefore binding

upon them.

" Where a declaration is so general in its

terms, or made under such circumstances as to

indicate that it was intended to reach third

persons, or the community at large, the estoppel

will be extended far enough to protect every one
who may have been presumed to have acted or

been governed by it."

2 Herman on Estoppel, § 794, at p. 922.

" Courts go a great ways in presuming that

acts and declarations calculated to influence third

parties have, in fact, reached their ears, and in-

duced them to buy."
2 Herman on Estoppel, § 795, at p. 923.

The receivership proceedings w^ere carried on in

the United States District Court at Juneau, at that
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time, we believe, the onl}- court in Alaska, and now

one of the three courts in the whole district of Alaska,

the only court at Juneau. The whole community

knew that the bondholders and unsecured creditors

had petitioned for the appointment of F. D. Nowell

as receiver. It was a representation to the whole

world that the receivership had the sanction of the

owners, legal and equitable, of the properties. A re-

corded mortgage can carry ikj weight as against an

affirmative act giving notice to the whole world that

the mortgage lienors have assented to the receivership.

The receivership in its inception having had the sanc-

tion and assent of the bondholders, their participation

in the creation of the receivership was an affirmative

act, fraught with legal consequences from which they

cannot hope to escape by means of mere technical

pleas and ingenious argument of counsel.

" It has been said that, in cases of alleged

estoppel by conduct affecting the title to land,

the record of the real title would furnish a means
by which the other party might ascertain the

truth, so that he could not claim to be misled,

and could not insist upon an estoppel. This con-

clusion, if correct at all, is correct only within

very narrow limits, and must be applied with the

greatest caution. It must be strictly confined to

cases where the conduct creating the alleged

estoppel is mere silence. // the real owner resorts

to any affirmative acts or words, or makes any repre-

sentation, it would be in the highest degree in-

equitable to permit him to say that the other

party, who had relied upon his conduct and had
been misled thereby, might have ascertained the

falsity of his representations." (Italics ours.)

2 Pomeroy on Equity Jwr., § 810, at pp.
1439-40.

144



" He whose title is on record has given the

notice which all are bound to know and respect.

The law does not require more, generally, but the

owner must act or speak, if at all, consistently

with his recorded title. He must not do or say
anything to mislead. There is a wide difference

between encouragement and silence. It is only

when silence becomes a fraud that it operates as

an estoppel." (Italics ours.)

Staton V. Bryant, 55 Miss. 275.

"It is true that an examination of the records

in the offices of the railroad commissioners and the

county commissioners might have revealed the

truth. The plaintiff, however, did not merely
remain silent. His assisting in the execution of

the mortgage was a positive affirmative act,

which would naturally lead any one to believe

that he did not have title to the security which
the mortgage purported to convey. . . . Under
these circumstances the fact that the public records

revealed the true state of the title will not prevent

the estoppel applying to him. The mortgage must
be regarded as a representation made to those

who might contemplate purchasing the bonds,

for the purpose of influencing their action, and
which naturally would have that effect. Igno-

rance of the true state of the title will not excuse

a party who by his own representations misleads,

though innocently, a purchaser. Titus V. Morse,

40 Me. 355; 63 Am. Dec. 665. When one of two
innocent parties must suffer, the loss falls on him
whose own acts occasion it. Colby v. Norton,

19 Me. 412."

Stubbs V. Franklin & M. Ry. Co., 64

Atl. 627.

" When a mortgagee is present at an auction

sale of the property of the mortgagor, and it is

announced at the sale by the auctioneer that the

title is perfect and clear, or unincumbered, and he

fails to make any correction of said announcement,
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and a purchaser buys under the impression that
he is getting an unincumbered title, and takes a
deed, and pays his money under such impression,

the mortgagee is estopped from setting up his

mortgage, even though the mortgage was duly re-

corded at the time of the sale.

" Nor is it required that the mortgagee shall

have failed to correct the false impression made
by such announcement, with any fraudulent in-

tent. It is sufficient, that to permit the mortgage
now to be enforced, will operate as a fraud on the

purchaser." (Head-note.)
At p. 197: "Nor is the estoppel less strong

on principles of justice and equity, if the fact be
that B stand by and say nothing, when another,

in his presence and hearing, asserts that property
about to be sold is the property of the seller.

The case, then, is within that other familiar rule

of evidence, as expressed by the Code, section

3790, that ' acquiescence or silence, when the

circumstances require an answer or denial, or

other conduct, may amount to an admission, — a
principle founded in common sense and common
honesty, and administered day by day in courts

of justice, not only in settling questions of property,

but in deciding upon matters involving libertv

and life."

At p. 198: "Why should the fact that shi

interest in the premises is as a mortgagee and not
as owner make any difference? I take it that

the authorities, though it must be admitted that

they are not in harmony, may in the main be
harmonized, if we consider the principle on which
the doctrine is based. They all go on the idea

that it is a man's equital^le duty to interfere by
the assertion of his right when he sees some one
about to act upon the truth of a denial of that

right. In the case where one, in the presence of

the true owner, and with his knowledge, sets up
a title to property and sells it to another, there is

a direct denial of the true owner's right. The
sale, without more, is antagonistic to the title of

the true owner. And if he stands silently by and
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permits the sale without announcing his right,

he is estopped. This I think is the uniform

current of the authorities: Kerr on Fraud and
Mistake, 126; 5 Min., 530; 19 Wend., 557;

5 Leigh, 1; 2 Ala., 514; 34 Ver., 598; John's

Chancery, 344; 6 Ibid., 268; 7 Watts, 394; 7

Ibid., 163. But when the right set up is only a

lien or incumbrance, the simple sale of the title

is not inconsistent with the lien; mere silence,

in the presence of such an act, will not estop; one

is not bound upon all occasions to give warning

to incautious people. He has a right to assume,

if nothing appear to the contrary, that the purchaser

has been informed of the lien, has examined the

record, and that the sale and purchase are in

view of the truth of the case. But suppose more
is done than a mere sale; suppose, as is the case

put by the judge, it is evident from the facts that

the sale is under an announcement directly in the

teeth of the mortgagee's claim. Is it not just

as much his duty to prevent the fraud as in the

case of an assertion of title adverse to his

title? . .
."

At p. 199 :

" Assuming that Mr. Markham did

then intend to insist on his mortgage, even after

the property was sold, we think he was guilty of

an omission to perform a legal and equitable duty
w^hich the principles of good conscience cast upon
him, to the hurt of O'Connor; and this is true,

though he may have intended no wrong. ..."
At p. 200: "Mr. Markham may not have in-

tended any wrong, he may not have known that

it was his equitable duty to prevent Sells from de-

frauding his neighbor, and that he had no right

to stand by and see O'Connor buy under an an-

nouncement that he would get the property free

from incumbrance, when he knew there was an
incumbrance. Or it may be that Mr. Markham
had faith in Sells, and expected to have his mort-

gage paid out of the purchase money. In either

event he would have intended no fraud, and yet

he would be just as much estopped as if he had
acted with a deliberate intent to commit a fraud.
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It would be a constructive fraud, a fraud in law,

though the party was innocent. . . . Markham,
under the circumstances as supposed, would be
estopped, not because he was guilty of an in-

tended fraud at the time of the act, but because
it would be fraud, if, acting as he did, he should
now have the benefit of the mortgage, assuming
that the announcement was made, as some of the
witnesses say, that the property was sold clear

and free from incumbrances. We think it was
Mr. Markham 's duty, if he intended to insist on
his mortgage, to let the truth be known, either at

the bidding, or to notify the purchaser before the
title was made, or the notes given, or money
paid."

Markham v. 0^Connor, 52 Ga. 183.

" A person holding a deed of property which
he has placed upon record is not ordinarily bound
to disclose his title to persons contemplating pur-
chasing, or making improvements upon the land,

unless his silence be deceptive, or accompanied by
an intention to defraud." (Head-note.)

At pp. 271-2: "It would certainly be an
exceptional case if a person holding a deed of

property which he has placed upon record would
be bound to disclose his title to a person con-

templating purchasing or making improvements
upon the land, or would be estopped from making
his claim thereto by mere silence, since he has a
right to rely upon the constructive notice given
by the record; although the rule would be other-

wise in case of positive misrepresentations upon
his part. Brant v. Virginia Coal & Iron Co.,

93 U. S. 326, 337; Knouff v. Thompson, 16 Pa.

St. 357; BrinckcrJioff v. Lansing, 4 Johns. Ch. 65;

Rice V. Dewey, 54 Barb. 455; Kingman v. Graham,
51 Wisconsin, 232; Sulphine v. Dunbar, 55 Miss.

255; Porter v. Wheeler, 105 Alabama, 451. The
authorities also recognize a distinction between
mere silence and a deceptive silence accompanied
by an intention to defraud, which amounts to a
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positive beguilement. Sumner v. Seaton, 47 N. J.
Eq. 103; Hill v. Epley, 31 Pa. St. 331; Markham
V. O'Connor, 52 Georgia, 183.

" For instance, if a mortgagee stood by while
a mortgagor was selling a piece of property to a
person whom the mortgagee knew was purchasing
the property upon the supposition that it was
unencumbered, he might be estopped by his silence,

even though his mortgage were of record."
Wiser v. Lawler, 189 U. S. 260.

This Supreme Ccurt case cites the next pre-

ceding Georgia case with approval, and affirms the

principle it stands for.

" An estoppel may be binding and effectual

even though there was no intention to deceive.

Where the real owner resorts to any affirmative

acts or words or makes any representations, it

would be in the highest degree inequitable to per-

mit him to say that the other party, who had
relied on his conduct, and had been misled thereby,
might have ascertained the falsity of his repre-

sentations. Pom. Eq. Jur., § 810. There is a
wide difference between silence and encourage-
ment, and the man who induces another to buy
by positive assertion may be free from any con-
scious purpose to deceive. Herman on Estoppel,

§ 964; Steel v. Smelting Co., 106 U. S. 456; 1 Sup.
Ct. 389; 27 L. Ed. 226; Gillespie v. Sawyer, supra;
State V. Graham, 21 Neb. 329; 32 N. W. 142;

Forbes v. McCoy, 24 Neb. 702; 40 N. W. 132."

Lydick V. Gill, 94 N. W. 112.

" Equity does not require one having title to

property to seek out a party who is about to pur-

chase it from a supposed owner, and inform him
of his title. All that it requires is, that he shall

do no act, nor be guilt}' of any misleading silence,

or apparent acquiescence, by which another may
be entrapped into a transaction which he would
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not have entered upon if lie had been advised of

the objection.
" If one stands by, silent, when he should

assert his claim, and by that induces a purchaser
to believe that he has none, he will be estopped;
but a mere knowledge that one is about to pur-

chase, does not, of itself, impose upon the owner
of an equity the duty of seeking him out and
advising him against it." (Head-note.)

At p. 135: " But in this case there was some-
thing more. The active agency of the appellant

was invoked to perfect the transaction."

Bramble v. Kingsbury, 39 Ark. 131.

In Bell V. Swalwell Land, etc. Co., 20 Wash.
602 (citing from head-note) :

" Where a vendor
of land who has given an executory contract for

its sale, which he is entitled to declare forfeited

for nonpayment of installments of purchase price

due him, stands by and sees materials furnished

for improvements thereon by third parties in

ignorance of his rights, under a lease of the

premises by his vendee, he is estopped from
claiming a forfeiture as to the improvements."

At pp. 605-6: "According to the stipulated

facts, the appellant here stood by and saw the

material furnished for this building by parties

who honestly believed that the building was
owned by the lessee. No notice of appellants,

rights was given to those parties, and it will be
observed that this material was not furnished for

the building until after the default in the pay-
ment of the purchase price; and it would be
against equity and good conscience to allow the

appellant to take advantage of these parties for

the purpose of enhancing the value of his own
premises. It had a right at any time subsequent
to the default to declare the forfeiture. It ought
in good conscience to be compelled to declare the

forfeiture before the premises were rendered more
valuable by reason of the material furnished by
these respondents, but it did not see fit to make
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an election until after the interests of third parties

had accrued."

The bondholders did more than stand idly by

and allow these receivership transactions to go on

for years without objection. In the first place the

receiver's certificates created a prior lien on the prop-

erties. That was a direct denial of the mortgagees'

right, it was antagonistic to their right. Standing

idly by under such circumstances, on the authority

of the above cases, would be sufficient to estop them.

But more than that was done by these bondholders:

they petitioned for the appointment of the receiver,

and they have openly trafficked in the receiver's

certificates, to say nothing of eight years and more

of acquiescence. After having so conducted them-

selves it is an attempted fraud upon innocent parties

for them to come into equity and seek to assert the

mortgage lien as prior to that of the receivership

indebtedness. They have done affirmative acts which

have misled others to their damage, and are estopped

to assert the priority of their lien. When they saw

these things going on they were under a duty to declare

the default on the bonds and prevent the damage

that will be done these receivership creditors should

the mortgagees be permitted to maintain the pri-

ority of the mortgage lien.

" Where a suit by certain railroad bondholders

for the appointment of a receiver, in which orders

for the issuance of receiver's certificates were made,

was set aside on application of the bondholders

who were not parties thereto, as having been

fraudulently brought, the claims of the latter
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bondholders alone take priority over the certifi-

cates so issued."

Stevens v. Central Nat. Bank, 144 N. Y.
50; 39 N. E. 68.

" The claim of mortgage bondholders for the

payment of interest on their bonds must be post-

poned, in the application of the income of the

road, until the expenses of operation by receivers

and managers, appointed under a decree consented
to by such bondholders, are paid in full."

Langdon v. Vermont, &c. R. Co., 54 Vt. 593.

In considering the significance of these petitions

for the appointment of F. D. Nowell due regard must

be had to all the subsequent events, viz., that between

the dates February 12, 1898, and March 5, 1906, the

International Trust Company, the tiaistee of the

mortgage trust deed, took no step whatsoever to have

the receivership terminated or the mortgage fore-

cloed {Tr. p. 2595), although not a penny of interest

had been paid on the $500,000 of mortgage bonds

{Tr. p. 878); although said Trtist Cc mpany knew of

the appointment of the receiver shortly after {Tr.

pp. 875-6) ; and although said Tioist Company as early

as 1902 knew of the issuance of receiver's certificates

as a first lien {Tr. pp. 1592-3), and had actually accepted

one in lieu of cash for mortgaged property which it

held as trustee, subject to a mortgage trust deed of

the American Gold Mining Company. {Tr. p. 875.)

On December 11, 1905, nine and one-half years after

the execution of the mortgage trust deed, it was dragged

into this litigation and made a party defendant thereto

on motion of defendants. {Tr. pp. 114, 141, 303.)

The trustee alone had the right to foreclose after

152



default. {Tr. p. 169.) There had been a default

extending over a pericd of nearly nine years. The

trustee is now contesting the validity of the receiver's

certificates.

At pp. 463-4 : "In the face of these provisions

of the mortgage under which the bonds are held,

and of the facts before recited as to the negligence

of the trustee all the while the property was in

the hands of the court, it does not at all comport
with the principles of equity for the bondholders

now to insist that the want of affirmative consent

by them or their trustee could paralyze the arm
of the court in the discharge of its duty. The
want of that aid which it was the duty of the

trustee and the bondholders to give to the court

in discharging its responsible functions, with the

road openly in charge of the receiver and being

run by him, and his acts plain to view, and the

interest on the bonds in arrears, cannot be urged

to a court of equity as a ground for denying its

power to do what was thought by it best for the

interests of all concerned, including even those who
thus wilfully stood aloof.'"

At pp. 468-9: "Independently of this, it is

entirely sufficient to rest our conclusions on the

principle that non-action on the part of the Paris

and Decatur bondholders and their trustee, which

allowed the court and the receivers to go on during

the entire litigation, contracting debts in respect

to the whole line operated as a unit, and ad-

ministering the property as one, under circum-

stances where, as shown, it was and is impossible

to separate the interests as to expenditures and
benefits, in respect to the matters now questioned,

and where important rights have accrued on the

faith of the unity of the interests, amounts to

such acquiescence as should operate as an estoppel."

(Italics ours.)

Union Trust Co. v. Illinois Midland Co.,

117 U. S. 434.
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The next act of acquiescence was the purchase of

receiver's certiticates by Henry Endicott in October,

1898 {Tr. p. 1212), amounting to $35,000 face value.

The certificates of October, 1901, were issued to retire

the old certificates, some of which had been issued to

Henry Endicott in October, 1898, from which it is to

be seen that Henry Endicott, owning 260 — a majority

— of the 500 bonds (Tr. p. 596), not only purchased

receiver's certificates in October, 1898, but held them

for three years without objection and then required

the receiver to issue to him an even amount of the first

issue of $190,000 to take up his provisional certificates

which the said issue of $190,000 was to retire. (Tr.

p. 732.) The order of Court authorizing the issuance

of these certificates of 1898, provided that they should

be a first lien on the income and properties, bear

interest not to exceed ten per cent, and that the

proceeds should be used "to do the development work

contemplated." {Tr. pp. 575-77.) Mr. Endicott ad-

vanced the money for the specific purpose of paying

labor claims and continuing the work at the mine.

{Tr. pp. 572-3.)

The following letter from Henry Endicott to Fred

D. Nowell, receiver, etc., dated at Boston, October

16, 1901 {Tr. pp. 1548-9), shows that Henry Endicott

demanded and accepted interest at eight per cent on

his old certificates:

"Boston, Oct. 16, 1901.

Fred D. Nowell, Esq., Receiver Berners Bay Mg. Co.

Dear Sir: I telegraphed you on the 12th that I

should send you on the 14th forty-five thousand dol-
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lars for which I desired certificates in blank for $5,000

cash, and on the 14th I telegraphed the money through

the vShawmut Natl. Bank.

If necessary to enter the names of the parties

on your books, they are:

Thomas Stokes, N.Y. . . . 20,000

David L. Webster, Bos. . . 10,000

Edward Hobart 5,000

Henry Endicott 10,000

$45,000

I now enclose certificates of the No. Belle Gold

Mining Co., dated Oct. 10, 1898:

No. 1 with int 100.00

2 with int 100.00

3 with int 100.00

4 with int 50.00

350.00

Your father understood that the interest on all

these was to be at the rate of 10%, but I am satisfied

to have them all made up at 8%.

Please send me new certificates for principal

and interest, unless you find you have money enough

to pay a portion in cash which I should be very glad

to receive.

Yours very truly,

HENRY ENDICOTT.
32 Beacon Street."

The above letter shows that Henry Endicott,

owner of more than a majority of the bonds, who had
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bought $35,000 of receiver's certificates in October,

1898, three years later demanded and accepted in-

terest upon them. At Tr. p. 1215 is the following

entry

:

"1901. Oct. 14. 148. Henry Endicott — Int.

on $35,000 on Cert, issued, $8,431.11."

In October, 1901, he bought $10,000 more and tele-

graphed that he should purchase $45,000 of receiver's

certificates in all, the remaining $35,000 being for

Thomas Stokes, David L. Webster and Edward Hobart.

It is to be remembered that all these receiver s Certifi-

cates stated on their face that they were a prior lien.

The purchase of further receiver's certificates in 1901

by Henry Endicott is a ratification of his petition to

the court, and an acquiescence in the receivership and

priority of the certificates. In connection with the

above letter of Henry Endicott we will take up the

purchase of certificates by the other bondholders.

Assignment of Error, No. 41 {Tr. p. 2669), contains a

list of the bondholders who purchased receiver's cer-

tificates. At p. 1202 we find on October 14, 1901,

that Thomas Stokes bought four certificates, Nos. 4

(1), 2, 3, and 4, of $5,000 each; David L. Webster,

two certificates, Nos. 5 and 6, of $5,000 each; Edward

Hobart, one certificate. No. 7, of $5,000; and Henry

Endicott, two certificates, Nos. 8 and 9, of $5,000 each.

This conforms to the terms of the Henry Endicott

letter above set forth. At p. 1212 Thomas Stokes

purchased certificate No. Ill, $5,000, for cash deposited

with B. M. Behrends for credit receiver. At p. 1212

Francis Louis Slade purchased certificate No. 112,

for $2,000, and Francis G. Landon purchased
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No. 113, for $1,000 cash, also for credit of the receiver.

At p. 1213, George K. McLeod purchased certificate

No. 114, for $3,000 for credit receiver; Henry Endicott

purchased certificates Nos. 115, 116, 117, 118, 119, for

$2,000 each for credit of receiver; David L. Webster,

certificate No. 120, and Mar}^ V. Webster, certificate

No. 121, each for $1,000, for credit of receiver. (See

also Tr. pp. 606, 607, 610.) These were all first issue

certificates. These receiver's certificates of the first

issue were issued for the express purpose of taking up

all previously issued certificates and of liquidating the

debts previously incurred by the receiver, and for develop-

ing and operating the Kensington mine and mill. {Tr.

pp. 730 to 733 inch) These bondholders accepted

these receiver's certificates on these terms and they

must be held to have assented thereto.

"The holder of receiver's certificates is put
upon inquiry as to all that has been done in the
htigation in which the certificates were authorized,

and is charged with notice of all subsequent pro-

ceedings therein. The doctrine of lis pendens
would charge any one who dealt with property of

these corporations through the Court, pending the

litigation, with notice of the litigation and the

order thereof and the whole of the proceedings
therein. Mercantile Trust Co. v. Kanawha Ry.
Co., 58 Fed. 17."

Decision on the Merits, Tr. p. 2601.

The order of April 16, 1901 {Tr. pp. 726 et scq.),

and the order of October 29, 1901 {Tr. pp. 730 et seq.),

both provided that the floating indebtedness should

be liquidated and certain outstanding receiver's cer-

tificates be paid. {Tr. pp. 728, 732.) The holder of

receiver's certificates being "put upon inquiry as to

157



all that has been done in the litigation," these bond-

holders must be deemed to have had notice that the

first issue of 1901 was made for the specific purpose

of liquidating the floating indebtedness and retiring

the outstanding certificates of the receiver. The

purchase of first issue certificates under such circum-

stances was a ratification of the previous acts of the

receiver who was in fact their receiver.

'*
If, with a full knowledge of the facts con-

cerning it, a person ratify an agreement which
another person has improperly made, concerning

the property of the person ratifying, he thereby
makes himself a party to it, as much so as if the

original agreement had been made with him. No
new consideration is required to support the

ratification."

Drakeley v. Gregg, 8 Wall. 242 (head-note).

" The corporation in this case is a private

corporation, and the reasons which have led the

courts to hold that in the operation of a railroad

company in the hands of a receiver the expenses

of maintaining the property and preserving it

pending the suit shall be a charge, not only upon
the earnings, but upon the corpus, in preference

to existing liens, do not apply. The defendants
Whalle}' and Knott have not consented to the

issuance of the receiver's certificates. In the

absence of such consent, the liens of those de-

fendants will not be postponed to the liens created

by the receiver's certificates, or by the receiver-

ship. Farmers' Loan & Trust Co. v. Grape Creek

Coal Co., 50 Fed. 481; Hanna v. Trust Co., 16

C. C. A. 586, 70 Fed. 2; Fidelity Insurance Trust

& Safe-Deposit Co. v. Roanoke Iron Co., 68 Fed.

623. But the complainant has consented to the

issuance of the receiver's certificates, and has thereby

postponed his lien to the indebtedness so created."

(Italics ours.)

Doe V. .V. IF. Coal & Trans. Co., 78 Fed.

73.
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The respective number of bonds held by these

assenting bondholders is as follows

:

Henry Endicott (Tr. p. 596) 260 bonds

Wallace Hackett (Tr. p. 596) 27
"

Thomas Stokes {Tr. p. 540) 10
"

F. L. Slade {Tr. p. 540) 5
"

F. G. Landon {Tr. p. 540) 10
"

Geo. H. McLeod {Tr. p. 540) 5
"

David L. Webster {Tr. p. 541) 35
"

Edward Hobart (Estate of Aaron Hobart)

{Tr. p. 540) 8
"

Edward Hobart (Estate of Aaron Hobart)

{Tr. p. 541) 30
"

390

The assenting bondholders held 390 out of the

500 bonds, or 78 per cent of the whole issue. To this

78 per cent of assenting bondholders must be added

the name of C. H. Sawyer, who joined in the petition

for the appointment of F. D. Nowell as receiver,

who did not purchase receiver's certificates, but who

held eleven (11) bonds, making a total of 401 bonds

out of an issue of 500 bonds. The owners of more

than four-fifths of the total bond indebtedness have

expressly assented to this receivership. They have

held out to all the world that the receiver was their

receiver; they have by means of judicial proceedings

clothed F. D. Nowell with all the powers of a receiver,

and have voluntarily placed their property in the

custody of the court. Having expressly assented
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thereto and actively participated therein for a period

of about eight }'ears, all the legal consequences follow

as a matter of course.

The appointment of F. D. Nowell was secured

at the instance of certain of these above mentioned

bondholders, and they are liable for his acts.

" Where a receiver of a corporation was ap-

pointed through the collusion of it and the plaintiff,

it was adjudged that the receiver was the repre-

sentative and agent of the corporation."

Alderson on Receivers, § 170, at p. 207.

" When the defendant owner asks the court

to do this (appoint a receiver) he, in effect, asks

the court to make an appointment for him, and
it is but just that a receiver so appointed should

be held to be his agent."

Texas & Pac. Ry. Co. v. Gay, 86 Tex. 605.

See also Texas & Pac. Ry. Co. v. Johnson, 76 Tex.

430.

Even if the receiver were not a receiver de jure, he

is a receiver de facto and he must be considered as the

agent of the parties who have assented to his receiver-

ship, and who are liable for his contracts, the re-

ceiver's certificates.

They have clothed F. D. Nowell with the authority

of a recei\'er of the court into whose custody they

voluntarily placed their property and they are esto]^ped

to deny the authority of the receiver, and the validity

of the receiver's certificates.

In Cowdrey v. Vandenburg, 101 U. S., at p. 575,

the Court said:
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" The principle is well settled that when the
owner of property in any form clothes another with
the apparent title or power of disposition, and
third parties are thereby induced to deal with
him, they shall be protected."

At p. 576: "The rights of innocent third

parties (citing from McNeil v. Natl. Bank, 46 N. Y.
325) do not depend upon the actual title or author-
ity of the party with whom they deal directly,

but are derived from the act of the real owner,
which precludes him from disputing, as against

them, the existence of the title or power which,
through negligence or mistaken confidence, he
caused or allowed to appear to be vested in the
party making the conveyance.

"

In Merchants Bank v. State Bank, 10 Wall., at

646, the Court said

:

"Those who created the trust, appointed the
trustee and clothed him with the powers that
enabled him to mislead, if there were any mis-
leading, ought to suffer rather than the other
party."

"Where, by the acquiescence or consent of

the real owner, the apparent title to immovable
property is vested in another, such real owner
can claim nothing to the prejudice of innocent
third persons who have acquired rights with
respect to said property on the faith of such
apparent title."

Getman v. Harrison, 112 La. 435 (head-

note No. 4).

"Where the true owner of property holds
out another, or allows him to appear as the owner
of or as having full power of disposition over the
property, and innocent third parties are thus led

into dealing with such apparent owner, or person
having such apparent power of disposition, they
will be protected. Their rights in such cases do
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not depend upon the actual title or authority of

the party with whom they deal directly, but are

derived from the act of the real owner, which pre-

cludes him from disputing as against them the
existence of the title or power which, through
negligence or mistaken confidence, he caused or

allowed to appear to be vested in the party making
the conveyance."

16 Cyc. 773-4.

" By holding out one as his agent, a person
may be estopped to deny the agency."

3 Smith's Lead. Cas. (9 Am. Ed.), 2123
and cases.

Martin v. Webb, 110 U. S. 7; Frick v. Trustees,

99 111. 167, 169.

A railroad company leased its road in perpetuity

to a company owning a connecting road, the rental

to be a percentage on the cost of construction. The

lessee mortgaged both roads to secure its first and

second mortgage bonds, and later surrendered the

roads to the trustees of the first mortgage. The

trustees made default in the rent. The lessor filed a

bill in equity to enforce the provision of the lease,

giving the lessor the right to enter and apply the net

income to the payment of the rent until discharged

thereby, when the possession should be redelivered

to the lessee. Under this bill the trustees in possession

were appointed receivers. Subsequently all parties

entered into an agreement, subsequently embcdied

by consent in a "compromise decree," by which the

basis for computation of rent was changed, certain

specific things were to be done, and payments made,

after which the net income should be applied to the
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rent and the first and second mortgage bonds, in the

order stated; any balance to be paid to the lessee.

The decree further pnjvided for a continuance of the

possession of the existing receivers; that their accounts

should be periodically passed by a committee of bond-

holders, which committee should also act as an ad-

visory committee to the receivers in the management

of the road; and that the cause should be retained

in court, with leave to the parties to apply for further

instinictions or relief as they might be advised. Sub-

sequently the receivers, by leave of court given on notice

to all parties, including the bondholders' conmiittee,

and without opposition from any one, borrowed various

sums of money for the equipment and construction,

extension and repair of the road, issuing four several

sets of "equipment bonds," and pledging specific

personal property as security therefor. Held, that

although the receivers, after the entry of the com-

promise decree, were no longer strictly receivers,

because that decree had disposed of all the issues

before the court in that suit, so that their subse-

quent possession was by virtue of the agreement of

the parties only, though expressed in the form of a

decree, yet the parties to the suit and all those inter-

ested in the property, having assented to the recei\'ers

holding themselves out as such in borrowing money

and incurring debts, were estopped to deny that they

were such receivers, and that the securities so issued

were valid liens on the property prior to the liens of

the mortgages and to the lessor's claim for rent.

See Langdon v. Vermont & C. R. Co., 53

Vt. 228 (1882) ; Id., 54 Vt. 593.
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These receivership proceedings were judicial in

character, they constituted notice to the whole world

that the owners of the properties, legal and equitable,

had assented to the receivership, that in fact, they had

procured its continuance. It is not to be wondered

at, that every person who dealt with the receiver fully

believed that the receivership was valid and that the

Court and the receiver were justified in subjecting

the properties to the prior lien of the receiver's cer-

tificates. The affirmative act of the creditors in as-

senting to the receivership was a matter of record,

and for about eight years there was not a word or act

denoting objection to these receivership proceedings.

Whose act created this receivership? That of the

bondholders and other creditors. Who allowed it to

continue on unquestioned? The trustee and bond-

holders. Who could have put a stop to it? The

trustee and bondholders. Who has stood idly by and

has seen these receivership debts pile up to nearly

$500,000? None other than these same trustee and

bondholders. Whose fault then is it? These same

acquiescent, participant trustee and bondholders. They

have held out F. D. Nowell as a receiver. F. D.

Nowell was their agent, their receiver de facto if no

more. Upon all principles of simple justice, of common

honesty, of law and of equity, they are bound by the

acts done under this receivership and they are liable

to reimburse the receivership creditors in accordance

with the express terms of priority conditioned upon

which the receivership indebtedness has been in-

curred .

They have also ratified the issuance of these re-
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ceiver's certificates by purchasing them and deahng

with them as their own.

"Ratification will be implied where the
principal pays the notes of his agent or otherwise
deals with them as his own."

1 Am. & Eng. Encyc. of Law (2 Ed.),

p. 1201.

See Harrod v. McDaniels, 126 Mass. 413.

"Where a party, with full knowledge of all

the facts creating the liability, acquiesces in what
has been done, he thereby ratifies what is done,
and silence in such a case, after a reasonable time,
will amount to a ratification."

2 Herman on Estoppel, § 769, at p. 895.

Participators in a transaction which is conceded

to have been fair, and was supposed to be lawful at

the time, and upon the faith of which numberless

transactions in business have been entered into, are

estopped from questioning its validity and repudiating

the character they assumed in the transaction. Branch

V. Jesup, 106 U. S. 468.

Surely these bondholders are participators in the

transaction. They petitioned for the receiver and

have trafficked in receiver's certificates. What more

is necessary to make them participators in the transac-

tion?

"A court of equity will not visit upon inno-

cent parties dealing with a receiver within the
authority of its orders, consequences which result

from the inequitable negligence and supineness of

a party to the suit or of those represented by him.''

(Italics ours.)

Miltenherger v. Logansport, &c. R. Co.,

106 U. S. 286; 27 L. Ed. 117.
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The bondholders must be held to have concurred

in what was done previously to 1901. They had

notice of it all and they have dealt in the certificates

of their receiver, withf>ut objection. These bond-

holders purchased receiver's certificates of the first

issue in 1901. This first issue cf $190,000 was made

for the specific purpose of liquidating the total re-

ceiver's indebtedness to 1901. The order of court so

provided. {Tr. p. 730.) These purchasers of the first

issue certificates, in legal contemplation, had notice

of it. The purchase of receiver's certificates under

such a state of law and facts is a ratification of and

acquiescence in all that had been done previously to

1901.

Then again, these bondholders have waited until

the receiver's certificates have come into the hands of

bona fide purchasers, and are therefore estopped to

deny them.

" If the holder of railroad bonds secured by
trust deeds on the road, having notice of the ap-

pointment of a receiver and of an order directing

him on his petition to issue certificates of in-

debtedness on which to raise money to discharge

a chattel mortgage on the personal propert}' of

the company, and to pay taxes, current expenses,

etc., and making such certificates a prior and first

lien on all the property of the company, desires

to question the power of the court to make such
order, he must do so before such certificates are

issued and sold to bona fide purchasers."

Humphreys v. Allen, 101 111. 490.

The bondholders are the beneficiaries under the

mortgage trust deed, and they are also to be consid-

ered as the principals in these receivership proceedings
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with F. D. Nowell, receiver, acting as such by their

procurement and with their express consent. They

must be held to have acquiesced in the course of deal-

ing with the trust estate pursued under the receiver-

ship, and are for that reason estopped to deny the

priority of the receivership indebtedness.

" The concurrence or acquiescence sufficient

to estop the cestui que trust from any rehef for a
breach of the trust may consist in consenting to

or accepting the proceeds of an unauthorized sale

of the trust property, standing by while the pur-

chaser makes valuable improvements on it, sug-

gesting, consenting to, or acquiescing in an im-

proper investment which proves disastrous to the

trust estate."

28 Am. & Eng. Encyc. of Law (2 Ed.),

1124.

" Beneficiaries of trust property sold under
an invalid order of the chancellor, who for years

have seen the purchasers erecting valuable im-
provements thereon without objection, are es-

topped from setting up title thereto." (Head-
note No. 7.)

Iverson v. Saulsbury, 65 Ga. 725. cited in

2 Herman on Estoppel, § 940 at p.

1066.

The cestui que trust miay approve or reject an un-

authorized investment of trust funds by the trustee,

and by approval adopts the investment and waives

the breach of trust. Duncan v. Jaudon, 15 Wall. 171-2.

In Kelly v. Hurt, 74 Mo. 562, the mortgagor, who,

with full knowledge of irregularities in the sale of his

land, stood by without complaint for a period of years,

whilst the purchaser made valuable and lasting im-

provements, was held estopped to challenge the sale.

167



In Burke v. Grant, 116 111. 124,129, 130, it was

held that the mortgagee was estopped to enforce the

mortgage by reason of acts which were induced by

promise to discharge the mortgage.

"It does not lie in the mouth of the cestui

que trust, while competent to judge of his own
interest, to complain of acts as breaches of trust

which were occasioned by his own neglect or mis-

representations.
'

'

Vreeland v. Van Horn, 17 N. J. Eq. 141.

Authorized permanent improvements ma>' be

made a charge on the corpus of the estate. Smith v.

Nones, 89 S. W. 153.

" If the cestui que trust concur in the breach
of the trust, he is estopped from proceeding against

the trustee."

2 Perry on Trusts, § 849, at p. 539.

These bondholders are the owners of the mortgage

lien. Their bonds were in default and had been for

several years past; in fact, the bonds were in default

at the time the bondholders petitioned for a receiver.

(Tr. p. 188.) They made their election to have a

receiver appointed rather than foreclose the mortgage.

They are estopped to deny the priority of the receiver's

certificates, for a variety of reasons. The remaining

bondholders who do not seem of record to have actu-

ally participated in the receivership transactions should

be held to be estopped to assert their aliquot part of

the mortgage lien on the ground of silent acquiescence

and laches for a period of eight years or more.

In Simmons v. Burlington, etc. Ry. Co., 159 U. S.
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278, a junior mortgagee stood by while a foreclosure

sale was made and confirmed and waited for a period

of seven years before attempting to enforce his rights.

Held, that he had waived his right to redeem and that

such delay deprived him of the right to ask the aid of

a court of equity. At pp. 291-2 the Court said:

" Not only was there a tacit acquiescence in

the proceedings, but no sign of any intention to

disturb the title of the purchasers was given until

more than seven years had elapsed, during which
period large expenditures were made, and, beyond
a doubt, third persons had become interested on
the faith of that title.

The principle upon which this ground of de-

fence rests has been so often vindicated and applied
by this court that we do not feel it necessary to

further enforce it by argument, nor to cite cases

so numerous. It is sufficient to refer to Abraham
v. Ordway, 158 U. S. 416.

The rule is aptly expressed by 2 Pomeroy's
Eq. Jur., § 816, as follows: ' Acquiescence is an im-

portant factor in determining equitable rights and
remedies in obedience to the maxims: He who
seeks equity must do equity, and he who comes
into equity must come with clean hands. Even
when it does not work a true estoppel upon rights

of property or of contract, it may operate in

analogy to estoppel — may produce a quasi es-

toppel — upon the rights of remedy. ' And in

§ 965 :
' When a party with full knowledge, or at

least with sufficient notice or means of know^ledge,

of his rights, and of all the material facts, freely

does what amounts to a recognition of the trans-

action as existing, or acts in a manner inconsistent

with its repudiation, or lies by for a considerable

time and knowingly permits the other party to

deal with the subject-matter under the belief that

the transaction has been recognized, or freely

abstains for a considerable length of time^Jrom
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imprcaching it, so that the other party is thareby
reasonably induced to suppose that it is recognized,

there is acquiescence, and the transaction, although
originally impeachable, becomes unimpeachable
in equity. Even where there has been no act nor
language properly amounting to an acquiescence,

a mere delay, a mere suffering time to elapse

unreasonably, may of itself be a reason why
courts of equity refuse to exercise their jurisdiction

in cases of actual and constructive fraud, as well

as in other instances. It has always been a
principle of equity to discourage stale demands;
laches are often a defence wholly independent of

the statute of limitations.
"

Simmons v. Burlington, &c. Ry. Co., 159

U. S. 278.

Having established the fact that all the bond-

holders have, expressly or tacitly, consented to the

receivership, to the issuance of receiver's certificates

as a first lien, and also the fact of their acquiescence

in and ratification of the acts of the receiver done

previously to October, 1901, when the $190,000 of

receiver's certificates were issued, we will now show

further acts of acquiescence in the receivership and

transactions thereunder subsequently to October, 1901.

On February 6, 1902, an agreement {Tr. pp.

581 to 596 incl.) was entered into by the Northern

Belle Gold Mining Company and T. S. Nowell, parties

of the first part; the Mines Securities Corporation,

party of the second part; the majority of bondholders

of the Berners Bay Company, parties of the third ])art;

and the Seward Gold Mining Company, the Ophir

Gold Mining Company, and the Nowell Mining and

Milling Company, parties of the fourth part, which

agreement provided for the purchase of $25,000 of
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receiver's certificates to be issued in accordance with

the order and decree of the District Court dated April

16, 1901 (said order is to be found at Tr. pp. 726 et

seq.), of which $5,000, upon execution of the agreement,

was to be placed to the credit of the receiver, "to be

used and applied by the receiver, Frederick D. Nowell,

and his successor, for no other purpose than in extending

the Kensington tunnel to the Eureka Lode.'' {Tr.

p. 584.) The order of the court referred to in the con-

tract provided that the receiver's certificates issued

thereunder should "be and are a first lien" upon all

the property of the four defendant companies. {Tr.

p. 728.) The contract further provided that upon

receipt of the report of its representative the party

of the second part should, without delay, confirm or

refuse to coniirm its subscription for the balance of

the $25,000 receiver's certificates, and that should

said party of the second part (the Mines Securities

Corporation) confirm its subscription for the balance

of the $25,000 receiver's certificates it shall notify

the party of the first part in writing addressed to the

care of Henry Endicott, 176 Federal Street, Boston,

Mass., of its decision, and shall take up and pay for

such development work as it may deem it expedient

to do, and for the extension of the Kensington tunnel.

{Tr. pp. 584-5.) And further providing that this work

shall be "subject, how^ever, to the authority of said

Court, while the property is in the receiver's hands."

{Tr. p. 585.) The contract, in case it is consummated,

further provides that the Mines Securities Corporation

shall on or before December 31, 1902, provide $190,000

"to retire the receiver's certificates authorized by
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order c-f Court dated October 29, 1901, and accrued

interest thereon at the rate of 8 per cent per annum

from their date of issue" {Tr. p. 588), i.e., face

value and accrued interest. The order of Court

dated October 29, 1901 {Tr. 729 to 733 inclusive),

provided that said receiver's certificates should be "a

first lien upon the mines, mining claimis, mill, water

rights, railway and properties of every kind and de-

scription of said companies." (Tr. p. 731.) The bond-

holders were to receive $175,000 cm December 31,

1902, and $175,000 on June 30, 1903, "being the

full amount agreed to be paid by the party of the

second part, viz. : Three Hundred and Fifty Thousand

Dollars ($350,000) to the holders of said mortgage

bonds," i.e., 70 per cent of their face value exclusive

of accrued interest. {Tr. p. 589.) The contract con-

tains various other provisions relating to the expenses

of organization, distribution of the new securities,

application of the revenues from the stamp mill,

insurance, accounts, etc., not pertinent to what is

conceded to be the main issue of the case: the right

of priority between the mortgage bonds and the re-

ceiver's certificates. {Decision on the Merits, p. 2587.)

This Mines Securities Contract was ratified and con-

firmed by Henry Endicott, owning 260 bonds, and Wal-

lace Hackett, owning 27 bonds, so far as it related

to said bonds, and they (Endicott and Hackett)

agreed to deposit their 287 bonds in the International

Trust Company of Boston, Mass., in accordance with

the terms of the agreement. {Tr. p. 596.) On March

21, 1902, the Court being advised of this proposed

Mines Securities Contract, made an order appointing
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B. M. Behrends, banker and merchant, of Juneau,

Alaska {Tr. p. 847), as Special Master of the Court

to visit New York and consult with the bondholders

and creditors of the defendant company and to report

what, if any, contract should be approved by the

Court. {Tr. pp. 848-9.) Pursuant to said order of

Court, Behrends went to New York and consulted

with the bond and stock holders of the Berners Bay

Compan}^ {Tr. p. 849.) He reported that he con-

sulted with the principal stock and bond holders of

the defendant companies; that all the New York

and Boston stock and bond holders desired to enter

into the Mines Security Contract. Behrends informed

them that he would advise the Court to approve the

contract, provided the bondholders would advance

$25,000 upon receiver's certificates to be paid to local

creditors. The bondholders subscribed $23,000 with

the assurance of $2,000 more. {Tr. pp. 852-3.) A
majority of the bonds was represented at the meeting.

{Tr. p. 855.) The sale of the properties for the "benefit

of the receiver's debts" was discussed with the bond-

holders. {Tr. p. 856.) On April 21, 1902, the Court

made an order approving the Mines Securities Contract,

**it appearing to the Court that the several creditors

of defendant companies have assented" thereto. {Tr.

p. 738.) After having expended about $10,000 and

having received $10,000 of receiver's certificates there-

for {Tr. p. 1211 and p. 1213), the Mines Securities

Corporation did not avail itself of the option and the

contract was abandoned.

This contract was entered into after the Special

Master of the Court had consulted with the bond-
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holders and stockholders. In fact, it would seem that

the Court would not approve of the contract until the

Special Master had reported to it, and having exercised

this precaution it must be presumed that the repf>rts

were satisfactory to it. It proves that the lienors

were fully advised and acquiesced in and approved of

what was done. The bondholders knew that the prop-

erties might be sold "for the benefit of the receiver's

debts," for the point was discussed. (Tr. p. 856.) It

was the wish of all the New York and Boston stock

and bond holders that the contract be entered into.

(Jr. p. 852.) The bondholders advanced $23,000 to

meet the conditions prescribed by the Court. {Tr.

p. 852.) This contract recognized the priority of the

receiver's certificates, since they were to conform to

the order of Court dated April 16. 1901, which pro-

vided that they should be a first lien. {Tr. p. 728.)

It also recognized the fact that development work was

going on, and the proceeds of the first payments were

to be used for that pui-pose. {Tr. p. 584.) This con-

tract otherwise expressly recognized the prior right of

the receiver's certificates in so far as the receiver's

certificates were to be paid in full with accrued inter-

est at one payment, on December 31, 1902 {Tr. p. 588),

while the bondholders were to receive but seventy

per cent of the face value of the bonds and no interest,

in two payments, six months apart. {Tr. pp. 588-9.)

Henry Endicott, owning 260 bonds, and Wallace Hack-

ett, owning 27 bonds, expressly ratified this contract

{Tr. p. 596) in addition to the previously given assent

of all the bondholders who met the Special Master

of the Court. Henry Endicott at the time owned
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about $45,000 of receiver's certificates plus about

$8,000 interest, and $260,000 of bonds plus about

$92,000 of accrued interest, making a total of $352,000

of bonds and interest, as against about $53,000.00 of

receiver's certificates and interest. If Henry Endicott

had not believed that the receiver's certificates were a

prior lien, is it likely that he would have waived a lien

worth $350,000 to him in favor of a lien worth but

$53,000? A^<9, is the inevitable answer. The fact of

the matter is, these bondholders evidently did not

wish to foreclose and take over these mining prcperties.

The proper method would have been to foreclose the

mortgage, form a new company and issue first mort-

gage bonds to secure fresh capital.

"It is always better to do what was done
here whenever it can be; that is to say, reorganize

the enterprise on the basis of existing mortgages

as stock, or something which is equivalent, and by
a new mortgage, with a lien superior to the old,

raise the money which is required without asking

the courts to engage in the business of railroad

building. The result, so far as encumbering the

mortgage security is concerned, is the same sub-

stantially in both cases, while the reorganization

places the whole enterprise in the hands of those

immediately interested in its successful prosecu-

tion. . . . From the whole case it is apparent
that from the begining their conduct was governed
by the wishes of a very large majority of bond-
holders."

Shaw V. Railroad Co., 100 U. S. 612-13.

As Judge Gunnison has said: "The records in

the case disclose plan after plan for reorganization for-

mulated only to fail; effort upon effort to place the
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mines in operation again, only to come to naught."

(See Transcript of Record, p. 127, The International

Trust Co. V. E. 0. Decker, No. 1335 in this Court.)

This present record is not a complete record of all

the attempts, for Hackett speaks of the Venture Com-

pany contract (Tr. p. 965), which was evidently un-

known to counsel at the trial. It is to be supposed

that all these negotiations were known to the bond-

holders. The bondholders, almost without exception,

were also stockholders, and stockholders are put on

notice of the acts of the agents of the corporation.

These reorganization plans were carried on by Mr.

Nowell also with the assent of the bondholders in their

capacity as such. (Hackett Deposition, Tr. pp. 973-4.)

The bondholders made no effort to foreclose. They co-

operated with Mr. Nowell during about eight years in

reorganization plans. The inference is irresistible that

they were seeking to develop their properties by secur-

ing fresh capital by means of the receivership and the

issuance of receiver's certificates giving a first lien in

consideration thereof, instead of by reorganization and

the execution of a mortgage deed to secure cash ad-

vances. In fact, the Court below practically said

this: "Both sides, however, have this fair excuse for

the long delay — that they were seeking a means of

extracting this property from its insolvent condition

and putting it into shape to work and pay the bond-

holders and all its obligations." (Decision on the

Merits, Tr. p. 2605.)

This would seem to be an appropriate place to

call the attention of this Court to the following incon-

sistency contained in the holdings of the Court below.
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How comes it that if both sides were seeking a means of

"extracting" this property from its insolvent condi-

tion, the bondholders were not held to have assented?

''Both sides" means the corporation and the bond-

holders. If ''both sides'' were engaged in these efforts

then ''both sides'' were equally cognizant of all that

was done. And if "both sides" were equally cognizant,

then "both sides" were equally bound by the orders

of the Court and the priority of the receiver's certifi-

cates. The Court below says: "neither the Trust

Company nor the bondholders can claim that they were

without knowledge of his (the receiver's) acts." {Tr.

p. 2605.) If "both sides" (and we do not dispute the

accuracy of this finding) were seeking to extricate the

company from out of its difficulties, then the bond-

holders were and have been maintaining a speculative

attitude towards the business, which is unfair and not

permitted by a court of equity, as has many times

been said by the United States Supreme Court.

" No delay for the purpose of enabling the

defrauded party to speculate upon the chances
which the future may give him of deciding profit-

ably to himself whether he will abide by his bar-

gain, or rescind it, is allowed in a court of

equity. . . .

"The cases of Bliss v. Edmonson, 8 DeG. M.
& G. 787, Prendergast v. Turton, 1 You. & Coll.,

while asserting the same general doctrine, have
an especial bearing on this case, because they
relate to mining property.

"The fluctuating character and value of this

class of property is remarkably illustrated in the

history of the production of mineral oil from wells.

Property worth thousands to-day is worth nothing
to-morrow; and that which would to-day sell for
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a thousand dollars as its fair value, may, by the

natural changes of a week or the energy and
courage of desperate enterprise, in the same time
be made to yield that much every day. The in-

justice, therefore, is obvious, of permitting one
holding the right to assert an ownership in such
property to voluntarily await the event, and then
decide, when the danger which is over has been
at the risk of another, to come in and share the

profit."

Twin-Lick Oil Co. v. Marbury, 91 U. S.

592, 593.

" Under such circumstances, where property

has been developed by the courage and energy
and at the expense of the defendants, courts will

look with disfavor upon the claims of those who
have lain idle while awaiting the results of this

development, and will require not only clear

proof of fraud, but prompt assertion of plaintiff's

rights Felix v. Patrick, 145 U. S. 317, 334; Hoyt v.

Latham, 143 U. S. 553, 567; Hammond v. Hopkins,

143 U. S. 224; Great West Mining Co. v. Woodmas
Mining Co., 14 Colorado, 90."

Johnston v. Standard Mining Co., 148

U. S. 371.

" If the property is of a speculative or pre-

carious nature, it is the duty of a man complain-

ing of fraud to put forward his complaint at the

earliest possible time. He cannot be allowed to

remain passive, prepared to affirm the transaction

if the concern should prosper, or to repudiate it

if that should prove to be to his advantage."
Sagadahoc Land Co. v. Living, 65 Fed.

705.

The testimon}^ of Wallace Hackett settles that

point, if we are to place any reliance upon the testi-

mony of a man who has admittedly sworn to two

statements, each one diametrically opposed to the
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other, concerning which we reserve our discussion for

another place. Listen to the inadequate excuses: "It

had been represented to me by him (T. S. Nowell)

and by the receiver (F. D. Nowell) that as a matter

of law the priority of the certificates had been es-

tablished by the District Court, and that the Court

had held the bonds subject to the lien of the certifi-

cates. I had not given that question any serious con-

sideration. Our negotiations had not reached a time

when we were confronted with the necessity of seri-

ously and closely examining that point. When I did

so, I was convinced that the proposition was false in

law, and that so far as the bondholders were con-

cerned I know nothing of their having accepted the

Nowell view of the case. The question was never

squarely presented to our minds until the time in-

dicated when we were clear in the priority of the

bonds. The numerous and futile negotiations of Mr.

Nowell were all based upon the assumption that he

was to pay off the receiver's certificates in cash; and

if that was done, the bondholders were willing to

accept an interest in the new corporation. His fail-

ure to accomplish this result put a different phase

upon the situation, and when we were called upon to

examine it as a straight proposition, we have ne^'er

had any leaning toward the priority of the certificates."

(Tr. pp. 973-4. Answer to Re-direct Interrogatory

No. 19.)

They were to let the priority of the receiver's

certificates remain uncontested and unchallenged pro-

vided Mr. Nowell succeeded in some one of his plans.

But when he failed to succeed "it put a different phase
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upon the situation." The question was never squarely

presented to their minds "until they were clear in

the priority of the bonds, and when they were called

to examine it as a straight proposition (i.e., when they

had to choose between "freezing out" the receivership

creditors and doing them justice), they ''never had any

leaning toward the priority of the certificates.'" That

answer to Re-direct Interrogatory No. 19 {Tr. pp.

973-4) is an hideous attempt to gloss over a gigantic

scheme of repudiation by a series of well-sounding

excuses, so clearly manufactured that they will not

bear the slightest scrutiny. If the bondholders Jiad

not assented to the receiver's certificates, how comes

it that in case Mr. Nowell succeeded in paying off

the receiver's certificates in cash "the bondholders

were willing to accept an interest in the new corpora-

tion" {Tr. p. 974.) "His failure to accomplish this

result put a different phase upon the situation"

{Tr. p. 974), i.e., so long as there was a chance of Mr.

Nowell succeeding they were willing to allow the

receiver's certificates to be paid off in cash and the

bondholders were willing to accept an interest in

the new corporation.

The fallacy of the statement that the willingness

of the bondholders to accept a stock interest in the

new corporation was based upon the assumption that

Mr. Nowell was to pay off the receiver's certificates

is clearly shown by the significant fact that the re-

ceiver's certificates were to be paid out of the proceeds

to be derived from a sale of the properties themselves.

In other words, the bondholders were to allow the cash

consideration received for properties upon which they
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now claim a prior lien, to be appropriated to the

payment and satisfaction in full, principal and interest,

of an alleged junior lien while the bondholders were

to be satisfied thereafter by being given a 25 per cent

stock interest in the new company. The millennium

has not yet arrived and business men are not yet so

completely governed by unselfish motives as to sac-

rifice their pecuniary interests for the benefit of others

having an inferior equity. A minor and secondary''

interest was accepted for the simple reason that the

receiver's certificate were regarded by the bond-

holders as a prior lien. It was so obliging of the

bondholders to allow the receiver's certificates to be

paid in cash, while they themselves took a stock

interest in what their trustee has alleged to be "a

speculative, uncertain and contingent mining business."

{Tr. p. 146.) Evidently until Mr. Nowell's attempts

had failed their negotiations had not reached a time

when they were confronted with the necessity of

''seriously examining the point.'" {Tr. p. 974.) And

until Mr. Nowell's "futile negotiations" had failed,

it is quite clear that " the question was never squarely

presented to our (their) minds." And it is also quite

evident that when the bondholders were certain that

Mr. Nowell's negotiations were "futile," they were

quite "clear in the priority of the bonds." A clear

case of speculating upon the chances of the game.

In straight gambling there is an element of chance.

There is no element of chance in the scheme of repu-

diation that these parties have plotted. These bond-

holders have " stacked" the cards. They have secured

all the cash possible under the receivership for the
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development of the mines and they now seek to deprive

the innocent and trusting receivership creditors out

of their just dues, which just dues owe their existence

entire!}' to a course of conduct on the part of the

bondholders whereby they continued in existence a

receivership which they were under a duty to ter-

minate, if the}^ objected to what was thereunder

being done, and which receivership " the bondholders

and the International Trust Company could have

prevented at any time.'" {Decision on the Merits,

Tr. p. 2606.) " Neither the Trust Company nor the

bondholders can claim that they were without knowl-

edge of his (the receiver's) acts." (Decision on the

Alerits, p. 2605.) The bondholders had actual knowl-

edge of what was being done, and so did the trustee,

for that matter; for they trafficked in the receiver's

certificates and a large majority of the bondholders

had petitioned for the appointment of a receiver.

If it was their intention to assert their mortgage lien

over the receiver's certificates they were under a duty

to pursue that course without delay and thereby

prevent innocent parties from being damaged by giving

credit to the receiver, who was appointed at the request

of the bondholders. Having failed to perform their

clear duty, they are, upon the plainest principles of

justice, estopped to assert their mortgage lien as against

the lien of the holders of receiver's certificates who

have been misled by the acquiescent and misleading

conduct of the bondholders.

"If it clearly appeared, however, that after

the trustee, by reason of default in the payment
of any of the interest notes, became entitled to
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take possession of the land for the beneficiary,

the defendant's road was in process of construc-

tion and not completed, and the plaintiff had
knowledge that the defendant was building its

road under a parol license, or an unrecorded deed
given or made prior to the default, we think it

would have been the duty of the plaintiff to have
notified the defendant that there had been a de-

fault in the payment of the notes, and that he was
entitled to the possession of the land and forbade
the further prosecution of the work. This duty
results, as we think, from the nature of the estate

of the mortgagee."
Masterson v. The West End Narrow

Gauge R. R. Co., 72 Mo. 347.

" If he had any objection to the use made of

the property, it was his duty to declare it at the
time. Silence then was acquiescence . . . Under
these circumstances, he must be held to have
waived any right to a conveyance of the Campells-
ville tract, whatever that might have been, and
adjoining lands, or at least to have subordinated it

to that of the trustees named in the deeds of trust

and of purchasers under them."
Preston v. Preston, 95 U. S. 203.

At pp. 75-6: "If that sale was a nullity, the
court, upon application by Kirk, after his ap-
pearance before the auditor, could have disre-

garded all that had been done subsequently to

the first sale, discharged Hamilton's bond, re-

turned the money he had paid, and, in addition,

placed Kirk in the actual possession of the prop-
erty. No such application was made. No such
claim was asserted. No effort was made by him
to prevent the execution of a deed to the pur-
chaser at the second sale. So far as the record
shows, he seemed to have acquiesced in what had
been done in his absence."

At pp. 76-7: "We are of opinion that the
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present case comes within the reasons upon which
rest the estabhshed exceptions to the general rule

that title to land cannot be extinguished or trans-

ferred by acts in pais or by oral declarations.
' What I induce my neighbor to regard as true is

the trtith as between us, if he has been misled by
my asseveration,' became a settled rule of prop-

erty at a very early period in courts of equity.

The same principle is thus stated by Chancellor

Kent in Wendell v. Van Renssalaer, 1 Johns.

(N. Y.) Ch. 344: 'There is no principle better

established, in this court, nor one founded on more
solid considerations of equity and public utility,

than that which declares, that if one man, know-
ingh-, though he does it passively, by looking on,

suffers another to purchase and expend money on
land, under an erroneous opinion of title, without
making known his own claim, shall not afterwards

be permitted to exercise his legal right against

such person. It would be an act of fraud and
injustice, and his conscience is bound by this

equitable estoppel.' P. 354."

At p. 79: "Knowing that the defendants'

claim to the premises rested upon that sale, he

remained silent while the latter expended large

sums in their improvement, and, in effect, dis-

claimed title in himself. He was silent when
good faith required him to put the purchaser on
guard. He should not now be heard to say that

that is not true which his conduct unmistakably
declared was true and upon the faith of which
others acted."

Kirk v. Hamilton, 102 U. S. 68.

" A person looking on and assenting to that

which he has power to prevent, is held to be

precluded ever aftcnvards from maintaining an

action for damages."
Gill V. United States, 160 U. S. 430.

" He who holds his peace when he ought to

have spoken, shall not be heard now that he
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should be silent. He is deemed in equity a party

to the fraud."

The Bank of the U. S. v. Elizabeth Lee,

13 Pet. 119.

At p. 119: " In the case in hand I find it im-

possible to suppose that defendant did not under-

stand that the complainant was making her im-

provements in the complete confidence that she

had title to the whole of her lot. It would have
been an act of the greatest folly, if not outright

insanity, in her to have made the improvements
if she had supposed any other person owned the

strip in question. The transaction spoke for

itself; and, as before remarked, there was no
pretence at the hearing that defendant did not so

understand."
At p. 120: "The true ground of equitable

estoppel I conceive to be, that the party, in

reliance upon the existence of a certain state of

facts, has so changed his position that he cannot
be restored to his former position and will suffer

serious loss if the facts prove to be different from
what he supposed them to be; and the estoppel

arises against the party who is responsible for his

action on such mistaken belief, and it operates to

prevent him from asserting the contrary."

At p. 121 : "If ever there was a case in which
the duty of the party to speak was clear, it seems
to me that it is this case, and that the language
of Lord Cranworth, in Ramsden v. Dyson, supra,

applies :
' A court of equity considers that when

the one party saw the mistake into which the

other party had fallen, it was his duty to be
active and state his adverse title, and that it

would be dishonest for him to remain wilfully

passive on such an occasion in order afterwards
to profit by the mistake which he might have
prevented.'

"

Sumner v. Seaton, 47 N. J. Eq., 103.

" Assent may be by acts as well as words,
and by silence, where a party is fairly bound to

185



speak, if he dissents, as well as by speech itself.

Commonwealth w Galavan, 9 Allen, 271; Brigham
V. Clark, 100 Mass. 430."

Preston v. American Linen Company, 119
Mass. 404.

" To create an estoppel by silence, there must
be not only the opportunity, but the apparent
duty, to speak. The party keeping silent must
know that some one is relying thereon, and is either

acting or about to act as he would not if the truth

were known to him. Viele v. Judson, 82 N. Y. 32
Taylor v. Ely, 25 Conn. 250; Marshall v. Pierce
12 N. H. 127; Batchelder v. Sanborn, 24 N. H. 474
Odlin V. Gove, 41 N. H. 465; Norris v. Morrison
45 X. H. 499; George v. Cutting, 46 N. H. 130
Stevens v. Dennett, 51 N. H. 324; Big. Estop.
497-503." (Italics ours.)

Allen V. Shaw, 61 N. H. 97.

''{Horn V. Cole, 51 N. H. 287; Stevens v.

Dennett, Id. 324; Gregg \. Von Phul, 1 Wall. 280;
Hill V. Epley, 31 Penn. 331; Chapman v. Chap-
man, 59 Id. 214; Pickard v. Sears, 6 Ad. & Ell.

469; Gregg v. Wells, 10 Id. 90; Niven v. Belknap,
2 Johns. 573.) These cases and those of similar

character, have been recently reviewed in this

court and do not need a detailed examination.
In all of them the silence operated as a fraud and
actually itself misled. In all there was both the
specific opportunity and apparent duty to speak.
And, in all, the party maintaining silence knew
that some one was relying upon that silence, and
either acting or about to act as he would not have
done had the truth been told." (Italics ours.)

Viele V. Judson, 82 N. V. 40.

"The plaintiff's failure to declare her owner-
ship, when she was present and knew that the
defendant was lending his money on the supposed
security of her husband's mortgage of her chattels,

was equivalent to consent to the conveyance, and
an agreement not to set up her title against it.
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Fall River Bank v. Buffington, 97 Mass. 498;
Fowler v. Parsons, 143 Mass. 401. Freeman v.

Cooke, 2 Exch. 654; In re Bahia & San Francisco
Railway, L. R. 3 Q. B. 584."

Tracy v. Lincoln, 145 Mass. 359. 360.

" A property owner living in his own property,

who stands by and permits a building to be erected

over an alley between the two lots, and into and
against his own building, and makes no objection

until five years thereafter, is estopped from denying
that he consented to the method of building the
adjoining house. " (Head-note.)

At p. 647: "Upon every principle, if he did
not agree, it was his duty to speak when the work
was going on, and arrest it. Failing to do this,

he cannot be permitted to wait five years after

the building was put up before his own eyes,

and with his fullest knowledge, allowing all the

expenditure to be made, without any protest or

objection, and then set up a claim entirely in-

consistent with all his previous conduct. It is

almost unnecessary to cite the authorities. They
are numerous and directly in point."

Redmond v. Saving Fund, 194 Pa. St. 643.

" One may be estopped by mere non-action.

Thus one who stands by and sees another lend
money on, or pay money for, property believing

it to be that of a third person will not be allowed
to claim it against him afterwards."

3 Smith's L. Cas. (Am. 9 Ed.), p. 2113.

" If a party, however, voluntarily accepts
and avails himself of valuable services rendered
for his benefit, when he has the option whether
to accept or reject them, even if there is no dis-

tinct proof that they w^ere rendered b}- his authorit}''

or request, a promise to pay for them may be in-

ferred. His knowledge that they were valuable,

and his exercise of the option to avail himself of

them, justify this inference. Abbott v. Hermon,
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7 Grcenl. 118; Haydcn v. Madison, 7 Greenl. 76.

And when one stands by in silence and sees

valuable services rendered upon his real estate

by the erection of a structure (of which he must
necessarily avail himself afterwards in his proper
use thereof), such silence, accompanied with the

knowledge on his ]^art that the party rendering

the services expects i:)ayment therefor, may fairly

be treated as evidence of an acceptance of it, and
as tending to show an agreement to ]:)ay for it."

" The maxim, Qui tacet consentire videtur, is

to be construed indeed as applying only to those

cases where the circumstances are such that a

party is fairly called upon either to deny or admit
his liability. But if silence may be interpreted

as assent where a proposition is made to one
which he is bound to deny or admit, so also it

may be if he is silent in the face of facts which
fairlv call upon him to speak. Lamb v. Bunce,

4 M'. & S. 275; Conner v. Hackley, 2 Met. 613;

Preston v. American Linen Co., ante, 119 Mass.
400."

Day V. Caton, 119 Mass. 515-6.

" A party by his actions may have led another
to believe that he will not insist on the performance
of certain acts or conditions, and thereby waive
the performance and be estopped from objecting

that thev were not done."
'3 Smith's Lead. Cas. (9 Am. Ed.), 2119.

"As a general rule, an estoppel may arise

from silence as well as words; Vjut this is only
where there is a duty to speak, and the party
upon whom the duty rests has an opportunity to

speak, and, knowing the circumstances requiring

him to speak, keeps silent; or, in other words,

where his silence amounts to a fraud, actual

or constructive. This doctrine proceeds upon the

ground that he who has been silent as to his

alleged rights when he ought, in good faith, to

have spoken, shall not be heard to speak when
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he ought to be silent. It is not necessary that

the duty to speak in such cases should arise out
of any agreement or rest upon any legal obliga-

tion in the ordinary sense; it arises whenever the
principles of natural justice require the disclosure."

11 Am. & Encyc. of Law (2 Ed.), 427-8.

" The principle is not limited to cases where
a distinct representation has been made, but
applies equally to cases where a man, by his

silence, produces a false impression on the mind
of another. If a man has been silent, when in

conscience he ought to have spoken, he is de-

barred in equity from speaking when conscience

requires him to be silent. If a party has an interest

to prevent an act being done, and he acquiesces

in it so as to induce a reasonable belief that he
consents to it, and the position of others is altered

by their giving credit to his sincerity, he has no
more right to challenge the acts to their prejudice,

than he would have, had it been done by his

previous license. Parties who stand by without
asserting their rights, and allow others to incur

liabilities which they might not have incurred

if those rights had been asserted, cannot set up
those rights in a court of equity as against those

by whom such liabilities have been incurred."

Kerr on Fraud and Mistake (Bump's
Ed.), 127.

At p. 829: "Therefore, in this case, first, the

maxim will apply 'Volenti non fit injuria:' and,

secondly, the doctrine will apply which is to be
found, I believe, in the laws of all civilized nations,

that if a man, either by words or by conduct, has
intimated that he consents to an act which has
been done, and that he will offer no opposition

to it, although it could not have been lawfully

done without his consent, and he thereby induces

others to do that from which they otherwise might
have abstained, — he cannot question the legality

of the act he had so sanctioned, — to the prejudice
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of those who have so given faith to his words or

to the fair inference to be drawn from his conduct.

"

CaimerOSS v. Larimer, 3 Macqueen, 827.

In Gregg v. Wells, 10 Aid. & E. 90, the owner of

goods stood by and allowed another to sell them to a

third person, who bought them in good faith. Held

for defendant. At p. 98, Lord Denman, C. J., said:

"A party, who negligently or culpably

stands by and allows another to contract on the

faith and understanding of a fact which he can
contradict, cannot afterwards dispute that fact

in an action against the person whom he has him-
self assisted in deceiving.

" If a person having a right, and seeing another

person about to commit or in the course of com-
mitting an act infringing upon that right, stands

by in such a manner as really to induce the person

committing the act, and who might otherwise have
abstained from it, to believe that he assents to its

being committed, he cannot aftervvards be heard

to complain of the act."

Per Thesiger, L. J. in De Bnssche v. Alt,

8 L. R. Ch. D. 286, 314.

If it was not their intention to assert the priority

of the mortgage lien, the}' are unquestionably estopped

to change their position, to the pecuniary' damage of

the receivership creditors who have relied upon their

conduct and interpreted it as denoting an absence of

intention to assert the priority of the mortgage lien

over that of the receiver's indebtedness. Therefore

the lien of the mortgage bondholders should, in any

case, be held to be postponed to the lien of the recei\'er's

certificates.

The next act of acquiescence is the execution of
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the contract of sale of the Aurora Lode Mining Claim

and Millsite {Tr. pp. 1587-96), which said mining

claim and millsite was a part of the properties belong-

ing to the American Gold Mining Company. The

American Gold Mining Company is the successor of

the Nowell Gold Mining Company. This contract

was dated July 25, 1902 {Tr. p. 1594), and provided

for the sale of certain mining claims, etc., the property

of the American Gold Mining Company, for $125,000

cash, in several different payments. {Tr. p. 1591.)

At p. 1592 is a provision of the contract whereby it

is agreed between the bondholders of the American

Comipany and said company that the first payment

of $25,000 or so much thereof as T. S. Nowell may

deem necessary or expedient may be invested in the

receiver's certificates of the Berners Bay Mining Com-

pany, and "that the said bondholders under the said

trust deed, hereby promise, undertake and agree to

accept such receiver's certificates issued by the re-

ceiver of said the Berners Bay property, as so much

cash paid on the purchase price of said the American

Gold Mining Company's properties, and in lieu and

in satisfaction of so much of said purchase price."

{Tr. p. 1592.) Further on the contract provides that

the deed shall be deposited with the International Trust

Company in escrow, subject to the terms of the con-

tract. {Tr. p. 1594.) "And the said several bond-

holders constituting the owners of a majority of the

bonds secured by the said deed have executed these

presents." {Tr. p. 1594.) "The said several bond-

holders" who have "executed these presents" are

Wallace Hackett, Henry Endicott for himself and as
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trustee under Sawyer's assignment, Guy Lamkin.

Trustee of Estate of Wm. H. Leonard, and Henry

Endicott, agent for the Hobart Estate. {Tr. p. 1595.)

These gentlemen are all bondholders of the Berners

Bay Company, as are the parties they represent

(Tr. p. 540 and p. 596), and the total representation in

this contract of Berners Bay bonds is Hackett, 27;

Endicott, 260; Hobart, 38; W. H. Leonard, 1; Saw^-er,

11; Lamkin, 3; that is to say, 340 out of the 500

Berners Bay bonds.

This contract of sale was consummated, and of

the proceeds $18,000 was invested in a receiver's

certificate of the Berners Bay Company. At p. 1220

of the record is the following entry in the receiver's

books

:

Nov. 22-02, Wallace Hackett, Trustee . . $15,996.29

Money received from

sale Aurora claim

in Basin belong-

ing to Am. G. M.

Co., sold to Ala. J.

G. M. Co. for . . $18,000.00

Less Exp. as per

statement rendered 2,003.71

$15,996.29

This entry was made in the regular course of

business, and shows that the receiver's certificate was

actually purchased pursuant to the temis of the con-

tract. {Tr. p. 1592.) The proceeds of this certificate
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were used to continue the Kensington tunnel, and

enabled the receiver to cross-cut the Eureka lode

{Tr. p. 1631), all of which was known to and acquiesced

in by the bondholders of the Berners Bay Company

who executed this contract. The International Trust

Company was trustee of the American (Nowell) Gold

Mining Company's mortgage deed as well as of that of

the Berners Bay Company. {Tr. p. 1588.) John M.

Graham, President of the Trust Company, testified

that the bondholders in American Gold Mining Com-

pany were not the same men as in the Berners Bay

Company {Tr. p. 870), which statement may be tech-

m-cally true, but this record shows that sixty-eight per

cent of the American Gold Mining Company's bond-

holders were also bondholders of the Berners Bay

Company. {Tr. p. 1595.) Therefore, here is a fact prov-

ing the assent of sixty-eight per cent of the bond-

holders of the Berners Bay Company to the issuance

of receiver's certificates, evidenced by a certain re-

ceiver's certificate taken in part payment for a part of

the property of the American Gold Mining Company

upon which these Berners Bay bondholders also held a

mortgage lien. That this receiver's certificate came

into the hands of the International Trust Company is

shown by the following testimony by John M. Graham,

President of said company:

" Q. Now, in this letter, which is dated
June 6th, 1903, Mr. Hackett writes to Mr. Nowell
as follows :

' I received a letter from Mr. Graham
this morning, enclosing two deeds which he re-

ceived from Judge Brown. He requires further

explanation why the aggregate consideration

amounts to $107,000 instead of $125,000, and I
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have again, for the third or fourth time, called

his attention to the Receiver's Certificate of

$18,000 which makes the amount up to $125,000.'

"You recall that transaction?

"Mr. Shackleford: I object to the same as

being incompetent, irrelevant and immaterial, and
instruct Mr. Graham the same as before {i.e., not
to answer).

''A. I prefer not to answer.'' (Tr. p. 875.)

Why did he prefer not to answer?

The reason is perfectly obvious. If he had

nothing to conceal what possible objection could there

be to giving an honest answer? He did not answer

because he would have been obliged to confess that the

$15,996.29 receiver's certificate was held by him, the

trustee, as part payment of the purchase price of the

Aurora lode, etc. This, then, is the situation. The

trustee of the Bemers Bay mortgage deed consents to

the sale of a piece of real property held under another

mortgage trust deed than that of the Bemers Bay

Company, and accepts in part payment therefor an

$15,996.29 receiver's certificate of the receiver of the

Bemers Bay Company. The order authorizing the

issue of this certificate made it, among others, a first

lien upon the corpus of the trust. At p. 1600, John

M. Graham, in a letter dated October 31, 1902, writes

to Malony & Cobb as follows :

" The deed should, of course, be made out to

Wallace Hackett as Trustee, unless tlic parties who

propose to take the property under the offer now open to

the parties in control of the mines will be satisfied

with deeds from the International Trust Co. as trustee

and mortgagee. The final deeds to these proposed
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purchasers must, of course, pass here and the money

paid over here." (ItaHcs ours.)

At pp. 1601-3 will be found a letter dated October

18, 1902, from the International Trust Company

authorizing Malony & Cobb to foreclose the Nowell

(American) Company mortgages. These two letters

show that John M. Graham had full and complete

knowledge of the contract of purchase and therefore

of the issuance of the $15,996.29 receiver's certificate.

We have already shown that he had permitted it to

be accepted in part payment of the purchase price of

property belonging to the American (Nowell) Gold

Mining Company. We submit it has been conclusively

established that the International Trust Company, the

trustee of the Berners Bay Company's mortgage trust

deed, had notice and knowledge in October, 1902, of

the issuance of receiver's certificates by the receiver of

the Berners Bay Company. He testified that he first

knew of it in February or March, 1903! We call the

attention of this Court to his testimony concerning the

purchase of this $15,996.29 certificate, at pp. 871 and

872. It is clear on its face that he knows of the tran-

saction, but for prudential reasons declines to answer.

There is, as above stated, but one reason for refusing

to answer, viz., that it would be a confession of the

fact that the Trust Company had trafficked in these

Berners Bay Company receiver's certificates, and had

assented to the issuance of the same.

This contract of July 25, 1902 (Tr. pp. 1587-96).

has demonstrated two facts: 1st. That the holders

of 340 out of the 500 Berners Bay Company's bonds

assented to the issuance of a receiver's certificate of
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the second issue for $15,996.29, constituting a prior

lien upon the property of the Berners Bay Company; and

2(1. That the International Trust Company not only

had notice of its issuance, but allowed it to be issued

in part pa}^ment for property upon which it held a

mortgage deed in trust; in short, it trafficked in these

receiver's certificates which today it is attempting

to repudiate. Is further proof of the bad faith of these

parties necessary? We think not.

A careful reading of Graham's testimony will

disclose its glaring inconsistencies. His testimony

is equivocal, insincere, deceitful. It is entirely lacking

in that frankness which characterizes the testimony

of a witness who is telling and intends to tell the truth,

the whole truth, and nothing but the truth. We
respectfully contend that we have proved that the

International Tnist Company participated in and

assented to the issuance of receiver's certificates

by the receiver of the Berners Bay Company.

The next fact showing acquiescence was the

contract dated February 26, 1903. (7r. pp. 616-623.)

This contract recites the fact that the Berners Bay

Company is in the custody of a receiver appointed

by the United States District Court, and that said

receiver had issued receiver's certificates aggregating

upwards of $200,000. {Tr. p. 617.) The contract

provides that the purchasing syndicate shall pay the

receivership indebtedness and erect a 1,000-ton per day

plant and receive fifty per cent of the stock of the new

company. Twenty-five per cent of the stock to be

held in trust and the dividends to be applied to the

pa>Tnent of the bonds and unsecured indebtedness
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of the company in three annual payments, with the

interest reduced to four per cent, paid still one year

later. {Tr. pp. 620-1.) The other twenty-five per

cent of stock to go to the owners of the Johnson group.

{Tr. p. 622), the conveyance of this group being a

part of the consideration of the contract. {Tr.

p. 623.)

Here we have another instance where the receiver's

certificates were to be paid in full with interest at one

fell swoop, and the bonds were postponed to three

annual payments, the accrued interest making the

fourth annual payment. It is singular that the bond-

holders are always willing to he postponed to the receiver-

ship creditors. Such invariable consistency can mean

but one thing, viz., that the bondholders were unani-

mous in their belief and conception that the receiver's

certificates were a prior lien. They have acted on

that theory for seven or eight years. There can be

no doubt but that the contract of February 26,

1903, was assented to by all the bondholders. {Tr.

p. 872.)

Mr. Graham testified as follows:

"A. In the year 1903, Mr. Wallace Hackett
deposited with the International Trust Company
all the bonds and coupons then outstanding of

the Berners Bay Mining & Milling Company, with

the exception of about $7,000." {Tr. p. 872.)

The said sum of $7,000 was deposited as security

for the payment of the two missing bonds. {Tr.

p. 872.)

The fact of the depc.sit of the 498 bonds is further
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substantiated by Hackett's answer to Cross-inter-

rogatory No. 6. {Tr. p. 918.)

This agreement, dated February 26, 1903, should

be read in connection with the circular letter dated

March 31, 1903, issued by Wallace Hackett, trustee

under the agreement, a copy of which circular letter

was sent to the bondholders with a copy of the agree-

ment. When this agreement and circular letter are

read together it will be clearly seen that the bondholders

assented to this agreement with the understanding

and in the belief that the receiver's certificates con-

stituted a prior lien. The pertinent statements

contained in the circular letter are as follows

:

"As the matter stands today, I think the bonds

are worthless. Receiver's certificates are outstanding

of upwards of $200,000." {Tr. p. 975.)

Further on this circular letter reads as follows

:

"If anything prevents the successful consum-

mation of these plans, the bondholders are in no

worse plight than they are at present, as every day

they are menaced with the danger of having the property

sold out by the receiver, thus cutting them entirely off.

The receiver and the Judge of the United States

Court, under whose jurisdiction he acts, approve of

this contract, and they are conversant with the details

which recommend it. This is a very strong point in

its favor." (Tr. p. 977.) (Italics ours.)

Here we have two fair and square statements

acknowledging the receivership as a valid one and

conceding the priority of the receiver's certificates.

This circular letter was sent to the bondholders with

a copy of the agreement. Wallace Hackett testified

198



it is the one that was issued by him. {Tr. p. 961,

answer to Interrogatory No. 1.) Having assented

to this contract, which must be read in connection

with the circular letter that accompanied it, it must

be conceded that it was an acknowledgment of the

priority of the receiver's certificates. .4// the bond-

holders assented to the terms of the contract and

circular letter, for they all deposited their bonds

thereunder. There is no doubt as to every bondholder

being represented in this transaction. There w^ere

no recalcitrant bondholders, no objecting ones, no

"kickers," who held back to be bought off. The

acquiescence was unanimous. And that unanimous

assent and acquiescence was demonstrated in the

face of statements to the effect that the "bonds are

worthless" {Tr. p. 975), and that the bondholders

were every day "menaced with the danger of having

the property sold out by the receiver, thus cutting

them entirely off." (Tr. p. 977.) These bondholders

holding 498 out of 500 bonds, when confronted with

these statements, deposited their bonds without a

single objection. Isn't such unanimit}'" of opinion

of compelling significance? If there had been any

feeling amongst the bondholders that the bonds were

not postponed to the receiver's certificates, it was

inevitable that objections would have been made by

some of them. Not one bondholder made any objec-

tion. They unanimously accepted the situation as

being what the circular letter stated it to be, viz.,

that the bonds were "worthless," and acted accord-

ingly. These facts speak for themselves.

The next fact showing acquiescence is the assent
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of the bondholders to the so-called MacDonald con-

tract, dated May 13, 1904. {Tr. pp. 626-633.) This

contract was made between F. D. Nowell, receiver of

the defendant companies, and as agent of the Nowell

Mining and Milling Company, party of the first part,

and Joseph MacDonald, party of the second part. It

provides that MacDonald, the purchaser, shall receive

an undivided 56/100 interest in the properties of the com-

panies represented by F. D. Nowell as receiver and

agent, in consideration of which said MacDonald is to

drive the Kensington tunnel to the Kensington lode,

drift 600 feet on the Kensington lode, and 400 feet on

the Eureka Icde, for the actual cost of which under-

ground work receiver's certificates were to be issued

to said MacDonald, less the values recovered from

reduction of the ores taken out during the operations

contemplated. The said MacDonald was to pay off

and discharge the receiver s indebtedness, and pay

$50,000 in cash to F. D. Nowell, besides erecting a re-

duction plant of a capacity to be agreed upon. These

are the main and pertinent terms of the contract.

It was objected that this contract was made by the

receiver and MacDonald, but the majority (at least)

of the bondholders assented to it, which is equivalent

to a prior authority. The circular letter, dated Octo-

ber 8, 11)03 {Tr. p. 915), must ha\'e had reference to

this contract, ^\ hich was described by Wallace Hackett

as "a pending and favorable contract." {Tr. p. 916.)

The release executed by the International Trust Com-

pany was placed in escrow with the First National

Bank of Juneau pending "the final jiccomplishment of

all of the conditions" contained in this MacDonald
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contract. (7>. p. 916.) This release was executed by

the Trust Company and it is to be presumed that the

Trust Company had actual knowledge of the terms of

the contract and that its remuneration f(;r services to

which it was entitled as trustee had been provided for

in some way. The letter written by Wallace Hackett

to T. S. Nowell on October 3, 1903, gives further par-

ticulars concerning the transaction. {Tr. pp. 949,

950.) From the contents of this letter it will be seen

that Mr. Endicott had consulted with Hackett on the

matter and that both were of the opinion that the

release should be executed and deposited in escrow

with the First National Bank of Juneau. It was ac-

cordingly executed by the International Trust Com-

pany and placed in escrow with the First National

Bank at Juneau. (Tr. pp. 916, 964.) At p. 965,

Hackett testified that
'

' so far as the bondholders were

concerned they never procured a contract to be made
with Joseph MacDonald, or with any one else.'' The

letter above referred to shows that Hackett and Endi-

cott had had at least one consultation concerning the

MacDonald contract, and that they favored the exe-

cution of the release as a step towards its consumma-

tion. We do net understand upon what ground he

can base the statement that the bondholders had

never procured the making of the MacDonald contract.

It is but another false statement. The Trust Com-

pany required $5,710 to execute the release. {Tr.

p. 949.) Seven thousand dollars as security —bonds

of the Chicago, Burlington and Quincy R. R. Com-

pany — were deposited to protect the Trust Company
in executing the release. {Tr. pp. 872-3.) WJio dc-
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posited these bonds? Henry Endicott. Note the fol-

luwing evidence contained in a letter from William

Endicott to Wallace Hackett, dated March 30, 1905:

"There must also provision be made for returning

to my brother the $7,000 C. B. & Q. bonds which he

borrowed from a friend to place with the Trust Co.

with expectation that they would be returned to him

within three or four months." (Tr. p. 926.)

Hackett discussed the preliminaries with Graham,

President of the Trust Company. {Tr. p. 949.)

Hackett was to receive twenty-five per cent of the

capital stock as trustee for the bondholders {Tr. p. 950),

but the receiver s debts were to be paid in cash. {Tr.

p. 950.) In a letter dated May 28, 1904, Hackett

writes to T. S. Nowell that he had sent a copy of the

MacDonald contract to Mr. Endicott. {Tr. p. 900.)

" Statements made by a party in a deposition

given by him in another cause may be used in

evidence against him as an admission."
1 Am. & Eng. Encyc. of Law (2 Ed.),

p. 720, n. 1.

Williams v. Cheney, 3 Gray (Mass.), 220.; Lynde

V. MacGregor, 13 Allen (Mass.), 185; Knowltonv. Mose-

ley, 105 Mass. 136.

In the appeal of Nowell v. McBride,, No. 1436,

in this court, will be found the following testimony.

At p. 237 of the record Mr. William Endicott testified

as follows:

"I knew that a contract was entered into with

Joseph MacDonald for the ])urpose of enabling Mac-

Donald and his associates to acquire a controlling

interest in the Berners Bay and Johnson property."
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Lower down on p. 237

:

"I was very anxious to see the MacDonald con-

tract accomplished and wished to put no obstacle

in the way of its accomplishment." At p. 238:

"Q. No. 21. Is it not a fact, that for the purpose

of carrying out the MacDonald deal, the bondholders

of the Berners Bay Mining & Milling Company had

the International Trust Company to execute a release

of the trust deed and send the same to Juneau, Alaska,

to be placed in escrow until the deal was consum-

mated ? '

'

"A. No. 21. I think such was the fact. We were

to receive a considerable sum of money, or, in default

of payment of the same, an interest in the company

to be organized by MacDonald in lieu of our bonds."

The foregoing testimony on this point from the

record of the appeal of Nowell v. McBride, No. 1436,

in this court, proves that Mr. Endicott knew of the

contract, was very anxious to have it carried out and

that the bondholders had had the release executed.

It is to be noticed that the MacDonald contract was

entered into subject to the terms of the agreement

dated February 26, 1903. The MacDonald contract

provided expressly for the payment of the receiver-

ship indebtedness in cash. (Tr. p. 630.) It will be

remembered that pursuant to the terms of the agree-

ment dated February 26, 1903, the bondholders were

to receive postponed cash pa3^ments for principal

and interest (scaled from seven per cent to four per

cent) in four annual payments, to be derived from divi-

dends received upon twenty-five per cent of the com-

mon stock held in trust for the benefit of the bond-
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holders and unsecured creditors of the Berners Bay

Company. {7>. pp. 620, 621.) There is this further

provision, viz.: "Said trustee is to hold said twenty-

five per cent (25%) of the capital stock of the new

corporation as collateral security for the payment

of the bonds and other (unsecured) indebtedness,

as above described." (Tr. pp. 621-2.) In the event

of the default of such payment, he is authorized to

distribute the stock, in a $5,000,000 capitalization at

par for the bonds and accrued interest. {Tr. pp. 621,

622.) That is to say, should the company jail to

earn the required amount then the stock was to be

distributed on a basis of par value in payment of said

bonds and interest. In case the stock earned the

cash, each bondholder was to receive a pro rata share

of five per cent of the total capitalization (ten per

cent of fifty per cent.) {Tr. p. 621.) But if the com-

pany did not earn the installments stipulated then

the bondholders were to receive par value of stock for the

face value and accmed interest of their bonds. The

agreement of February 26, 1903, thus boiled down

to its ultimate tenns was first to pay the receiver's

certificates in cash, i.e., a dead sure thing for the

receivership creditors, but the bondholders were to

receive their money in four annual payments, pro-

vided the company earned it, and if not, they had no

alternative but to accept a stock interest in a corpo-

ration that was a financial failure, in satisfaction of

their mortgage lien. TJiey were obliged to be thus

satisfied, even if what they received possessed no

value. In connection with the transaction, W. Endi-

cott's letter, dated March 30, 1905, is pertinent and
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enlightening. {Tr. pp. 925-6, also at pp. 994-5.)

Mr. Endicott writes as follows

:

"I do not understand whether the plan to have

two classes of pref. stock A & B has been adopted or

only proposed. This falls in with my contention that

I should insist upon the priority of the certificates

being maintained." . . . "In place of placing the 25%
in your hands to remain many years after I am out of

reach (I hope) of all New York or Alaska the stock

should be applied to payment of the B. B. bonds with

3% interest and then the B. B. floating debt w^th 3%
int. . . . If you will bring about a settlement on the

above plan and all the other certificate holders come in

I will surrender mine."

This letter was evidently written in contempla-

tion of the announcement of the Corning-Gillespie-

Fairchild reorganization plan, dated three weeks later

than this letter {Tr. p. 87), but taken in connection

with the agreem.ent of February 26, 1903, it shows

the attitude of the Endicotts {who own a majority of

the Berners Bay Company bonds) towards the priority

of the receiver's certificates at the recent date of March

30, 1905. The attitude of the Endicotts has been the

attitude of all the bondholders and vice versa. This

letter discloses the theory upon w^hich these bond-

holders have been acting during the whole receiver-

ship. Their conduct has been uniformly in accord

with the belief and understanding that the receiver-

ship indebtedness was and is a prior lien. We challenge

the discovery in this swollen record of any act prior

to 1906 on their part that is in the slightest degree in-

consistent with that belief and theory.
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At this place it is interesting to note the phraseol-

ogy of a certain petition to the Court to issue to T. S.

Nowell a receiver's certificate for the sum of $5,000,

in consideration of "great .service" rendered to the

receiver. This petition was signed by Henry Endi-

cott and Wallace Hackett, "holders and owners of two

hundred and eighty-seven (287) of the five hundred

(500) bonds of the Berners Bay Mining & Milling Co."

Endicott and Hackett therein "consent that said re-

ceiver issue to him (T. S. Nowell) a receiver's certifi-

cate to the amount of $5,000.00, sucJi certificate to be

a lien upon said properties prior and superior to the

mortgage securing said bonds in like manner as other

certificates issued by said receiver'' {Tr. pp. 1572-3.)

All this transpired in March, 1903. (Tr. pp. 1570 to

1575.) How are appellees to meet the foregoing ac-

knowledgment of the priority of the receiver's cer-

tificates? There is nothing equivocal abcut it. // is

an express recognition of such priority by owners of a

large majority of the bonds. It is indisputable proof.

It shows the deception that is being practiced upon

the courts. It proves the bad faith of these appellees.

These appellees, to all intents and purposes, are the

same as in the appeal of Nowell et al. v. McBride et al.,

No. 1436, in this Court. We reiterated in that appeal

the contention that those appellees had not C( n:e into

Equity with clean hands. We make the same c( n-

tention in this appeal against these same parties.

The next preceding two or three pages alone contain

conclusive evidence of the truthfulness of our con-

tention that these parties are concerned in a deliber-

ate conspiracy to defraud the rightful owners of cer-
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tain property out of their rights by practicing a wil-

fully wicked deception upon the Federal Courts carried

on by means of perjury, swearing to false pleadings

and other reprehensible devices. We contend that the

proofs we have offered of the duplicity of these parties

will justify this Court in reaching out its strong arm

and smiting these offenders against Justice and Law.

These matters being made apparent, the District

Court and its officers should take judicial notice of the

same.

The objection as to the priority of the receiver's

certificates over that of the mortgage lien was first

raised when the International Trust Company objected

to the order of sale of the properties, which objections

were filed on March 13, 1906. {Tr. pp. 1496-1498.)

As bearing upon the conduct of the trustee and bond-

holders during all these years the opinion of Judge

Gunnison is instructive, interesting and illuminating

(See Transcript of Record, International Trust Co. v.

E. 0. Decker, No. 1335, in this court.) There is but

one construction to be put upon these eight or nine

years of unvaryingly consistent acquiescence and in-

action, viz., that the receivership indebtedness is a

prior lien and that the bondholders have always so

regarded it.

The next act of acquiescence is the sworn state-

ment of Hackett to the effect that the bondholders

" did consent to the issuance of the Receiver's certifi-

cates in this cause and the orders of the Court allow-

ing and giving such certificates priority over the mort-

gage bonds of said companies, but such consent never

formally entered of record herein " {Tr. p. 667),
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and his accompanying statement. {Tr. pp. G69-671).

We have reserved for another place a discussion of the

truthfulness of Hackett's sworn denial of his sworn

waiver. We discuss the waiver here as a piece of evi-

dence to show acquiescence on the part of the bond-

holders. The discussion later on will show that

Hackett's denial of the truthfulness of this sworn

waiver is a barefaced piece of perjury induced by a

promise of large pecuniary reward, establishing beyond

question or doubt that the waiver and not the denial

thereof is the true statement, and the one to which

credence must be given. Hackett swears to the fact

that the bondholders " did consent to the issuance of

the Receiver's certificates in this cause and the orders

of the Court allowing and giving such certificates

priority over the mortgage bonds." {Tr. p. 667.)

That statement is true. It is amply corroborated by

the evidence contained in this record. Furthermore,

it is an admission against Hacketfs pecuniary interest,

made under circumstances which strengthen and sup-

port the belief that the waiver as recorded is a true

statement. The only evidence that has been offered

by the appellees has been a recorded mortgage, which

the mortgagees have done everything in their power

to cause others to believe would not be asserted as a

prior lien; to which must be added the discreditable

testimony of Graham, President of the Trust Com-

pany, and the shameful perjury of Hackett. Beyond

this, counsel for ap])cllees have tried to create the im-

pression of fraudulent conduct on the part of the

Nowells. The creditors secured the appointment of

F. D. Nowell as receiver and during the eight years of

208



his administration of the trust, said F. D. Nowell has

received no salary.

F. D. Nowell, as receiver, reports as follows:

" Your Receiver further shows that he has never

been paid anything for his services herein as Receiver,

At all times during the administration of this trust

there has been a pressing need for money to pay the

expenses of administration and to carry out some one

of the plans authorized by the Court, whereby it was

expected to dispose of the properties as explained

above. Your Receiver, being solicitous to improve

the properties to the fullest extent possible, has there-

fore used whatsoever funds that came into his hands

for that purpose, and allowed his own compensation

to remain unpaid. . . . Owing to the fact that his

entire time has been occupied with his duties as Re-

ceiver, he has been unable to engage in any business

for himself, and his compensation being unpaid he

has had to borrow large sums of money to meet living

expenses of himself and family, during the past years."

(Jr. p. 1474.)

Several hundred thousand dollars in cash have

passed through the hands of the receiver. He has

put it all into the business to help it along to a success-

ful issue. He has allowed his salary to remain un-

paid, instead of taking it out of the funds as they

came into his hands. He lived on borrowed money in

order to give the business the benefit of every dollar

he received. Today he is appealing to this court for

protection against the iniquitous repudiation and ra-

pacious acts of these appellees who secured his appoint-

ment and at whose instance he remained in office, to
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his great pecuniary damage. Verih', the cause of

these appellees must be utterly devoid of merits to

force them to such desperate straits as the imputa-

tion of fraudulent conduct to a man who has made

ever}' possible sacrifice to assist in pulling this busi-

ness out of the depths of failure and insolvency.

As a piece of evidence tending to prove, and

proving, the assent of the bondholders, the truth of

this sworn statement of Hackett that the bondholders

did assent is not open to question or doubt. If it be

argued that a man who has committed perjury in one

instance cannot be believed in any case, we have but

to consider this sworn statement of June 13, 1904. in

connection with the herein preponderating weight of

evidence corroborating it. If we have two diamet-

rically opposed statements by one and the same wit-

ness, with the great weight of evidence corroboratory

of one statement and no evidence at all tending to

prove the other statement, there can be no possible

doubt as to the truth of the statement thus supported

and \'erified by such preponderating weight of evidence.

That is the precise situation we have here. Even this

sworn statement of Hackett was allowed to stand of

record uncontradicted from June, 1904, until April,

1907, nearly three years.

The denial of this waiver is practically the c nly

bit of evidence that the bondholders have offered for

their side of the case, unless the mortgage, and the

equivocal, deceitful testimony of Graham, the Presi-

dent of the Trust Company, are to be tenned evidence.

No evidence was offered to show any act such as pay-

ment of interest, or other recognition of the mortgage
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debt on the part of the companies tolHng the statute

of limitations. The statutory period in Alaska in

such cases is ten years. The bonds were in default on

July 1, 1897. {Tr. p. 191.) The trustee was made

a party defendant in December, 1905. (Tr. p. 141.)

During eight and one-half years, this trustee (?)

made no motion, did no act looking toward the pro-

tection of the trust estate, although it had notice of

the appointment of the receiver soon after it was made.

{Tr. pp. 875-6.) In the face of all these acquiescent

acts of the bondholders and the non-action of the

trustee for nearly nine years, we are asked to stretch

our credulity to the breaking point of believing that

Hackett's purchased denial of his sworn statement

of June 13, 1904, is the truth and that the swcrn

statement itself is perjured. We say that when black

is white, when bad is good, when untruth is truth,

then, and then only, will Hackett's denial be tiaie.

The next fact corroborating and supporting our

contention that the mortgagees, trustee, and all,

have waived their lien is the reorganization plan of

the Corning-Gillespie-Fairchild committee. This re-

organization plan is dated April 20, 1905. {Tr. p.

87.) A verbatim copy will be found at pp. 83 to 106

inclusive of the record.

This plan was announced just three weeks later

than the above-mentioned letter of William Endicott,

dated March 30, 1905, in which letter Endicott insists

that the priority of the receiver's certificates be main-

tained. {Tr. p. 925.) This letter is indicative of

the attitude of the bondholders towards the receiver-

ship and it is peculiarly pertinent as having been
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written at the time this reorganization plan was being

formulated, and written by one of the Endicotts,

wh(j are the largest creditors, both of the bonded and

receivership indebtedness of the defendant companies,

whose (Endicott's) deposit of securities is the backbone

of this reorganization plan, since they own at least

260 of the 400 bonds, and about 80,000 out of the

140,000 receiver's certificates claimed to be deposited

thereunder. Without the adherence of the Endicotts

this plan would not have a ghost of a chance. //

was of vital importance for this committee to secure

their support. The committee was bound to accede

to the expressed wishes of the Endicotts who controlled

the situation. The reorganization committee accord-

ingly recognized the priority of the receivership debts

and claims as a prior lien, and agreed to issue in ex-

change therefor the preferred stock, relegating the

bonds to the secondary position of receiving common
stock in satisfaction of their mortgage lien. This

arrangement was evidently the result of the expressed

opinions, at least, of the Endicotts, and of the owners

of about 140 more bonds, to make the total of 400

claimed by the committee. Here we have it again,

the bondholders acquiesce in the acceptance of a

security subordinate in priority to that issued to the

receivership creditors.

And what a reorganization plan it is! We commend

the reorganization plan of these three philanthro])ic

gentlemen, Messrs. Corning, Gillespie and Fairchild,

to the careful attention of this Honorable Court. These

gentlemen are to provide $150,000 cash, and in con-

sideration thereof they receive SI 50,000 bonds, $450,000
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preferred stock, and $1,600,000 common stock, an

aggregate of $2,200,000 out of a total capitalization

of $4,250,000! (Tr. p. SG.) At p. 87 is the sig-

nificant provision: "(7) All preferred and common

stock not distributed as above shall be turned into

the Treasury of the new Company." What becomes

of the $100,000 of bonds not sold for cash? They seem

to have been lost in the shuffle. It is no wonder

the receiver, F. D. Nowell, refused to cooperate with

these gentlemen under such a plan.

At p. 82 we find the following allegation made

bv F. D. Nowell: "Your Receiver further shows that

said Reorganization Committee made a fraudulent pro-

posal to your Receiver on or about May 1st, 1905, to

join in said scheme and swindle, and offered as an in-

ducement therefor to induce the Court to pass all your

Receiver's accounts without question, and to allow

all compensation, salary and commission he might

claim; that said proposal was refused, and the said

Reorganization Committee thereupon began the pro-

ceedings for his removal." This Court now knows

whence comes all this litigation. For a person with

the slightest experience in mining operations it is easy

to perceive why an honest man would refuse to lend

his sanction to such a plan. In the first place, the

new company is subject to a mortgage bond issue of

$250,000 and it receives but $150,000 of cash therefor.

Second — The reorganization committee receive for

this $150,000 of cash, the enormous amount of

$2,200,000 of bonds and stock out of a total issue of

$4,250,000, a ratio of $14.66 of bonds and stock,

preferred and common, for every dollar of cash capital
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raised, with $100,000 more of bonds entirely unac-

coiinicd for. Third — The amount of $150,000 of cash

available is totally inadequate on its face for the devel-

opment and equipnient of a mining business of such

magnitude, which inadequacy of cash capital is fatal

to the solvency of the new company and renders

inevitable a foreclosure of the mortgage lien and the

consequent total destruction of the subordinate inter-

ests in the new company to be received by the present

lienors. In view of the foregoing analysis of this pre-

posterous reorganization plan it is not to be doubted

that F. D. Nowell, as receiver, was justified in refusing

to assist in its consummation, which consummation he

was "satisfied would have resulted in the entire loss

of e\'ery claim against the properties in his hands,

whether against the receivership or the crmpanies."

{Tr. p. 1476.) He withstood the vicious attacks of

this committee until finally removed by the Court on

September 27. 1906, "not because of dishonesty on

his part," but because he was the brother of George

M. Nowell, who was actively engaged in another reor-

ganization plan "in opposition to the plan of Messrs.

Corning, Gillespie and Fairchild." [Tr. p. 1487.)

F. D. Nowell evidently had tired of the "series of

bitter attacks" {Tr. p. 147G) that had been made upon

him, and was willing to let the order of removal stand

uncontested. His course of conduct in his endeavors

to protect the rights of the receivership creditors is in

marked contrast to that of the present receiver, John

C. McBride, who appears to be drawing a salary of

$3,000 per annum for associating himself as a party

with these appellees who are opposing the efforts
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these intervenor-appellants are making to protect what

they beheve to be the just rights of the receivership

creditors who have entrusted their rights and interests

to the care and protection of appellants, Clapp and

Nowell.

Since the rejection of that corrupt offer, these

three gentlemen, in conjunction with the trustee, who

is thereby actively aiding them in their confiscatory

reorganization plan, have been prosecuting this litiga-

tion, which litigation was not dreamed of until they

failed to secure the assistance of the receiver and the

greater part of the Alaskan and Pacific Coast cred-

itors.

Before closing this discussion concerning the ac-

quiescence and assent of the trustee and bondholders

we desire to call the attention of this Honorable Court

to the various reports and petitions to the Court of

F. D. Nowell, as receiver. Some of the statements

contained therein, to which we would respectfully call

the attention of this Honorable Court, are to be found

at pp. 604-5-6, paragraph 2; p. 823, paragraph 1;

p. 1393, paragraph 5; pp. 1470-77, paragraph 6;

p. 636, paragraph 3; p. 774, paragraph 6; p. 778, last

paragraph; pp. 805-6, paragraph 3; pp. 810-11, para-

graph 4. In all these references will be found the

statements that the bondholders, or a large majority

of them, had assented to the arrangements made or

to be made. Each of these statem.ents of F. D.

Nowell is subscribed and sworn to before a notary

public, and as such sworn statements they must be

regarded as evidence of the facts they set forth.

The only evidence adduced by these appellees in su])-
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port of their denial of the priority of the receivership

indebtedness that we ha\'e been able to discover has

been a copy of the mf)rtgage deed, and the deposi-

tions of Graham and Hackett. The foregoing evi-

dence offered by appellees discloses not a single word

tending specifically to disprove or discredit the varirus

statements made by F. D. Nowell as receiver at the

above noted parts of the record in this cause, unless

the false denials of the assent of the bondholders

made by Hackett can be construed as evidence dis-

proving said reports and petitions of receiver N( well.

However, we believe we have shown (infra) to the

satisfaction of this Court that the denials of Hackett

are the result of deliberate and premeditated perjury,

and being thus discredited, these above-mentioned re-

ports and petitions of F. D. Nowell stand unchallenged

and unshaken as to their truthfulness. Standing as

the}^ do unchallenged and intact they ser\'e to round

out and complete the ample proofs appellants have

offered to this Honorable Court of the truth and justice

of their contention that the mortgagees have waived

the priority of their lien in favor of the recei\'ership

indebtedness.

" The doctrine of estoppel by conduct has

been applied under a great diversity of circum-

stances. In the consideration of the question

before us aid will be derived from an examination
of some of the cases in which it has been defined

and applied. In Morgan v. Railroad Company,
96 U. S. 716, 720, it was held that a party may
not deny a state of things which by his culpable

silence or misrepresentations he has led another

to believe existed, if the latter has acted upon
that belief. 'The doctrine,' the court said, 'al-
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ways presupposes error on one side and fault or

fraud upon the other, and some defect of wh-'ch

it would be inequitable for the party against^

whom the doctrine is asserted to take advantage.'
In Continental Bank v. Bank of the Commonwealth,
50 N. Y. 575, 583, it was held not to be always
necessary to such an estoppel that there should
be an intention, upon the part of the person mak-
ing a declaration or doing an act, to mislead the

one who is induced to rely upon it. ' Indeed,'

said Folger, J., 'it would limit the rule much
within the reason of it if it were restricted to

cases where there was an element of fraudulent

purpose. In very many of the cases in which the

rule has been applied, there was no more than
negligence on the part of him who was estopped.

And it has long been held that where it is a breach
of good faith to allow the truth to be shown, there

an admission will estop. Gaylord v. Van Loan,
15 Wend. 308.' The general doctrine, with proper
limitations, was well expressed in Freeman v.

Cooke, 2 Exch. 654, 663, and in Carr v. London
& Northwestern Railway Co., L. R. 10 C. P. 307.

In the first of those cases it was said by Parke, B.,

for the whole court, that 'if, whatever a man's
real intention may be, he so conducts himself

that a reasonable man would take the representa-

tion to be true, and believe that it was meant that

he should act upon it, and did act upon it as true,

the party making the representation would be
equall}^ precluded from contesting its truth; and
conduct, by negligence or omission, when there is

a duty cast upon a person by usage of trade or

otherwise to disclose the truth, may often have
the same effect.' And in the other case, Brett, J.,

speaking for the court, said: ' If in the transaction

itself which is in dispute, one has led another into

the belief of a certain state of facts by conduct of

culpable negligence calculated to have that result,

and such culpable negligence has been the proxi-

mate cause of leading and has led the other to

act by mistake upon such belief, to his prejudice,

the second cannot be heard afterwards, as against
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the first, to show that the state of facts rcfeiTed

to did not exist.' See also Manufacturers' &
Traders' Bank v. Hazard, 30 N. Y. 226, 229;
Blair v. Wait, 69 N. Y. 113, 116; McKenzie v.

British Linen Co., 6 App. Cas. 82, 101; Miles
V. Mcllwraith, 8 App. Cas. 120, 133; Cornish
V. Abington, 4 H. & N. 549, 556.

Leather Manufacturers' Bank v. Morgan,
117 U. S. 108-9.

In a leading case, — Continental National Bank

V. The National Bank of the Commonwealth, 50 N. Y.

575, the teller of the appellant bank stated that the

certification of a check was "all right." The certifica-

tion was a forgery. In consequence of this statement

no steps were taken to pursue the person (one Ross)

who had in the meantime been paid in gold checks

and certificates the amount of the check. Ross left

the country the next day and was never again heard

of. Held, that appellant was estopped to deny the

geniuneness of the certification.

At p. 583: "And we hold that there need
not be, upon the part of the person making a
declaration or doing an act, an intention to mis-

lead the one who is induced to rely upon it.

There are cases in which parties have been estopped
where their acts or declarations have been done or

made in ignorance of their own rights, not know-
ing that the law of the land gave them such
rights. ... In very many of the cases in which
the rule has been applied, there was no more
than negligence on the part of him who was
esto])ped."

At pp. 585-6: "These cases appear to us to

lay down a sound rule. It must be that the

conduct of men, which ma\' be influenced by the

declarations of those with whom they deal, is
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not confined to that which is shown by affirma-

tive and positive acts following upon and induced
by those declarations. Conduct is not alone that
which is active, positive and affirmative. Con-
duct, as limited to this inquiry, is the reserve of

one's own powers of person and property, and of

those means of help which can be summoned
from friendly or accommodating sources and
from the tribunals and officers of justice, and is

as often forbearance of their use and quiescence
and contentment with affairs as they are, as action
designed to change affairs. And such quiescence
and content, induced by false or erroneous state-

ment, may be quite as damaging as any result

from action. It is as bad to fail to recover
property gone, when with the knowledge of an
existing fact it might have been retrieved, as it

is to lose it. And so it is as damaging to rely

in quiet upon an untrue statement, to the neglect

of using the mans of recovery, as it is to rely

upon an untrue statement, and by action thereon
meet with loss irreparable. To hold otherwise,

would be to assert that the law makes a difference

between damage received by action and omission
to act, in circumstances precisely similar, save in

these elements. When an act produces conduct
from which flows injury, it cannot matter whether
that conduct be affirmative or negative, active

or quiescent."

In the above case it is to be noticed that the

wrongdoer had been paid the gold checks before the

statement of the correctness of the certification had

become known to appellee bank, and the actual effect

upon the conduct of the appellee bank was to lull

it into security and to induce it to take no action to

intercept the payment of the gold checks and certifi-

cates. The actual act of honoring the check was not

induced by the statement of the teller as to the cor-
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rectness of the certification, but theapi)ellee was thereby

induced to remain inactive after the forged check had

been actually hcn<: red by delivering up the gold checks

and geld certificates, whereas by taking action they

might have recc^vered them or stopped this payment.

Yet the appellant bank was held to be estopped to

deny the assertion (A its teller.

That has been the exact cc nduct of these mort-

gagees. They ha^•e allow^ed this receivership to con-

tinue on without objection. Instead of objecting

to it and asserting their lien they have stamped it

with the mark of their approval. Would these per-

sons have put in their money on any other basis than

a first lien? We think not. One cannot sell receiver's

certificates in Juneau since the decision in this case.

(Tr. p. 1764.) Although the Trust Company has

^xpressly consented to a first lien for fresh money

raised, the present receiver, McBride, cannot sell a

single certificate for cash. That tells the story.

At pp. 510-11: "The purchaser delays over

nine years. He does not pay any of $325.00 de-

ferred purchase money, and thus was never in a
condition to call for a deed. About five or six

years after the sale oil interests increase the value

beyond comparison with the value of the land at

the date of the sale. The purchaser still pays
nothing, but lets four more years go by without

asking performance, he right near his father in

the neighborhood. His father all the time in

possession using the land as his own. This son

and purchaser being weekly at his father's and
knowing of his father's use of the land. In fact,

he rents the land of his father one or two seasons

for cropping, paying a share of the crop. His

father leases the land to Miles for oil, and under
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the lease Milter-Sibley Oil Co. bores two wells,

the purchaser utters not a whisper against it,

though well knowing it, and often visiting the

land during oil operations. The father makes a

second lease to Lowther under which the Lowther
Oil Co. develops oil, the purchaser present when
this lease is made; well knowing of it, frequently

on the land during the operations, standing by
and seeing the oil company spend large amounts
of money, and give forth not a whisper of protest.

Even when oil gushed out as from a cornucopia
of wealth asking no deed from his father. Sup-
pose this purchaser were himself to ask a court

to compel his father to make a deed? What
court would give him a deed? Urpman has only
Metz's rights — no more. His father had made
a binding covenant by his second lease, which
would ruin him, if broken by giving a deed to the

son or Urpman. And then it would entail great

loss on the Lowther Oil Company in favor of

John W. Metz when he stood silent on the ground
when it was spending thousands of dollars. As
to the oil company a decree of performance would
violate that principle of estoppel in pais which
says :

' No principle of equity seems better estab-

lished, or more readily applied in equity, than
that if a person knowing his rights stands by and
encourages or permits an innocent party to pur-

chase his property or to make valuable improve-
ments upon it without making known to such
purchaser his rights in the property, is estopped
from afterwards asserting any claim to it.' Heav-
ener v. Godfrey, 3 W. Va. p. 433; Norfolk and
Western Railroad Co. v. Perdue, 40 W. Va. 442.

We must not think that the rights of a stranger

to the contract are not to be considered in a
contest as to its performance between its parties;

for often the fact that its enforcement will impose
loss on a stranger will deny a decree to enforce it,

even where no such estoppel as that just men-
tioned is present. Anthony v. Leftivich, 3 Rand.
238."

Urpman v. Lowther Oil Co., 53 W. Va. 501.
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" It is often applied wliere one owning an
estate stands by and sees another erect improve-
ments on it in the belief that he has the title or

an interest in it, and does not interfere to prevent
the work or inform the party of his own title.

There is in such conduct a manifest intention to

deceive, or such gross negligence as to amount to

constructive fraud. The owner, therefore, in such
a case will not be permitted afterwards to assert

his title and recover the property, at least without

making compensation for the improvements. But
this salutary principle cannot be invoked by one
who, at the time the improvements were made,
was acquainted with the true character of his

own title, or with the fact that he had none.

Brant v. Virginia Coal & Iron Co., 93 U, S. 326;
Henshaw v. Bissell, 18 Wall. 255."

Steel V. Smelting Co., 106 U. S. 456.

The concealment in the case at bar consisted of

doing acts which led reasonable men to suppose

that the bondholders did not intend to contest the

priority of the receiver's certificates. It was more

than a mere standing by without disclosing an unknown

interest. It was the doing of affirmative acts which

have been the j^roximate cause of a change of position

by others.

At p. 829: "Therefore, in this case, first, the

maxim will apply 'Volenti non fit injuria;' and,

secondly, the doctrine will a]^ply which is to be
found, i believe, in the laws of all civilized nations,

that if a man, either by words or by conduct, has
intimated that he consents to an act which has

been done, and that he will oflfer no opi)osition

to it, although it could not have been lawfully done
without his consent, and he thereby induces others

to do that from which they otherwise might have
abstained, — he cannot question the legality of



the act he had so sanctioned, — to the prejudice

of those who have so given faith to his words or

to the fair inference to be drawn from his conduct.

"

Cairncross v. Lorimer, 3 Macqueen, 827.

" Where a person with acttial or constructive

knowledge of the facts induces another by his

words or conduct to beheve that he acquiesces in

or ratifies a transaction, or that he will offer no
opposition thereto, and that other, in reliance on
such belief, alters his position, such person is

estopped from repudiating the transaction to the

other's prejudice."

16 Cyc. 791-2.

"When one person by anything which he

does or says, or abstains from doing or saying,

intentionally causes or permits another person

to believe a thing to be true, and to act upon
such belief otherwise than but for that belief

he would have acted, neither the person first

mentioned nor his representative in interest is

allowed, in any suit or proceeding between him-

self and such person or his representative in

interest, to deny the truth of that thing."

Stephen s Dig. of Evidence (2 Am. Ed.),

262, 3, 4.

"Complainant, having encouraged defendant

to make this expenditure on the supposition that

it had no rights which would jeopardize the in-

vestment, is now, according to elementary prin-

ciples of equity (see Walker v. Bottomley, 110

Mich. 127-67, N. W. 1083-), estopped from
asserting those rights."

Great Hive L. 0. T. M. v. Supreme Hive,

135 Mich. 403.

" Parties who have acquiesced for eight years

in the appropriation and use of water for irriga-

tion from a common ditch, and allowed the ap-

propriator to expend large stmis in betterment
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of his land, under the behef that he had equal
rights with them, are estopped from subsequently
denying his rights."

Biggs V. Utah, etc. Ditch Co., 64 Pac. 494
(head-note No. G).

In North Carolina R. R. Co. v. Drew, 3 Woods,

692 (citing from head-note No. 7), it was held that

where such beneficial owner promoted and acquiesced

in the issue and sale of bonds by the new consolidated

company, it could not except to the bona fides of the

issue and sale, and the holders of the bonds so issued

had a better equity as against the property of the

railroad company than such beneficail holder.

In Anderson v. Hubble, 93 Ind. 570, in an action

against a mill owner by a land owner for injuries

caused by flooding plaintiff's land, defendant answered

that he had not raised the water above its height

when he purchased the mill; that being a stranger

he knew nothing as to the height the water could be

lawfully maintained; that before purchasing he was

informed by numerous residents that it could be

maintained at that height; that plaintiff knew he

intended purchasing the mill, and knew he had been

so informed; yet plaintiff stood by and permitted

defendant to purchase the mill without disclosing

to him that the dam raised the water to a greater

height on the land than the old dam did. Held,

that these facts showed that appellee (]ilaintiff below)

was in equity and good conscience bc^und to make

known her claim as against one occupying the position

of a bona fide purchaser.

At p. 576: "It is not necessary in order to

the existence of an equitable estoppel that there
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should exist a design to deceive or defraud. The
person against whom the estoppel is asserted

must, by his silence or his representations, have
created a belief of the existence of a state of

facts which it would be unconscionable to deny;

but it is not essential that he should have been
guility of positive fraud in his previous conduct."

After citing several cases, the Court said, at

p. 577: "It would overturn all these cases, and
many more, to hold that there is no estoppel

without a design to defraud, because in none of

them was such an element present. There must
be such conduct on the part of the person against

whom the estoppel is alleged as would make it

fraud for him to gainsay what he had expressly

admitted by his words, or tacitly confessed by
his silence ; but there need not be in the precedent

acts actual fraud or evil design. All that is

meant in the expression that an estoppel must
possess an element of fraud is that the case must
be one in which the circumstances and conduct
would render it a fraud for the party to deny
what he had previously induced or suffered another

to believe and take action upon."
At p. 578: "The element of fraud appears

when the effort is made to gainsay or deny the

previous conduct. This is sufficient to work an
estoppel and bring in the element of moral wrong,

and there need be no precedent corrupt motive or

evil design. It the effort to deny ought not in

good conscience to be successful, then emerges

the moral wrong, which the courts denominate
fraud."

In this last case the land owner did nothing, she

remained perfectly passive, yet she w^as held to be

estopped. The case at bar is much stronger for ap-

pellants, for these bondholders did affirmative acts

which misled everybody who had any connection

whatever with these receivership proceedings. One
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cannot now sell receiver's certificates in Juneau.

(McBride's report, p. 1764.) This circumstance shows

that no person would have loaned money on these

receiver's certificates had they not believed they were

getting a first lien, which proves that these receivership

creditors changed their position and acted as they other-

wise would not have acted had they not been misled.

To the foregoing authorities we would add the

following finding of the court below:

" Some, if not all the bondholders, whose trustee

the International Trustee Co. was, knew of the issu-

ance of the various issues of receiver's certificates and

consented thereto." {Tr. p. 2587.)

In view of the state of facts we find in the record,

of the law applying thereto, and of the above finding

of the trial court we submit that simple justice de-

mands a reversal of the decree of the trial court. We
submit that should the decree of the court below be

allowed to stand unchanged a great injustice will be

done the receivership creditors and the bondholders

will be permitted to take advantage of their own wrong.

For these reasons we respectfully pray this Hon-

orable Court to reverse the decree of the District

Court and to decree the receiver's indebtedness to be a

first lien, prior to the lien of the mortgage deed of trust.

MOTION TO OPEN UP DECREE.

"The Court erred in not of its own motion requiring

the holders of the bonds to be made parties to this suit,

either plaintiffs or defendants, so soon as it came to

the conclusion as announced in its opinion that the
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action of the bondholders in procuring and consenting

to the issuance of the receiver's certificates in cause No.

603 was not binding upon the International Trust

Company the Trustee ; and further erred in not granting

the motion of George M. Nowell and Gilmer Clapp to

set aside the decree rendered and make said bondholders

parties to the suit so that complete justice might be

done between the holders of receiver's certificates and

the holders of the bonds respectively." {Assignment of

'Error, No. 5. Tr. p. 2631.)

" In equity, all persons materially interested,

either legally or beneficially, in the subject-matter
of a suit, are to be made parties to it, either as

plaintiffs or as defendants, so that there may be
a complete decree which shall bind them all."

(Head-note No. 1.)

Gregory v. Stetson, 133 U. S. 579.

" No final decree can be rendered affecting the
parties to the contract sued on without making
them parties to the suit." (Head-note No. 2.)

Gregory v. Stetson, 133 U. S. 579.

The Court below held as follows

:

"Evidence is offered and argument presented
to the Court seeking to erect an estoppel against

Thomas Stokes, D. L. Webster, Henry Endicott,

Wallace Hackett, F. L. Slade, F. S. Landon, and
Geo. K. McLeod, individually, because of the fact

that they purchased certificates and waived the

priority of their ^bond liens thereby. The answer
to that is that none of these persons are made
parties to this suit, no issues are presented in the

pleadings upon which they were required to come
before the Court, they have not individually had
their day in court and no judgment ought to go
against them without notice."

Decision on the Merits, Tr. p. 2604.
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This decision was filed April 27, 1907 {Tr. p.

2609), and the Findings of Fact and Conclusions of

Law were filed ( n July 2, 1907. {Tr. p. 493.) The

motion to open ujj decree was filed September 4,

1907, immediately after vacation time, and two

months after the decree had been entered on July 2,

1907, frnm which it is tr) be seen that defendants

below have used due diligence. The motion {Tr.

pp. 524-527) shows as follows: that certain amounts

aggregating about $120,000 are owing F. D. Nowell

and appellants-intervenors under the receivership,

which amounts, should the decree declaring the mort-

gage bond indebtedness of more than $880,000 to be a

prior lien, be allowed to stand, will receive nothing

in payment thereof; that it was conclusively shown by

the evidence that certain bondholders, to wit, William

Endicott, Henry Endicott, Edward Hobart, D. L.

Webster, Wallace Hackett, C. H. Sawyer, Thomas

Stokes, Francis L. Slade, and Francis G. Landon,

owning over seven-tenths of the total mortgage in-

debtedness, did consent to the issuance of the receiver's

certificates and the contracting of the receiver's in-

debtedness embraced in the claims owned by said in-

tervenors and F. D. Nowell, and to the orders of the

Court decreeing said claims to be a prior lien, but that

the Court held that the orders of the Court were not

binding on said bondholders not being parties to the

suit and could not be enforced against them or the

International Trust Company; that notwithstanding

such consent, as the case now stands, these bond-

holders will be enabled to perpetrate a gross fraud

and wrong upon the owners of the receiver's certifi-
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cates and other indebtedness of the receiver; that in

order that complete justice may be dene between all

the parties it is necessary that these bondholders be

made i:)arties hereto and compelled to litigate the ques-

tion of priority of the bonds so held by them over the

indebtedness contracted by said receiver with their

knowledge and consent. The motion concludes with a

prayer that the Court open up said decree and make

an order that these and such other bondholders may
be made parties defendant and required to set up their

interest in and against the said properties, the decree

be reformed, and for such other decrees and orders as

may be proper. On September 27, 1907, the Court

(Gunnison, Judge) made an order denying said mo-

tion, to which ruling counsel for F. D. Nowell and

Intervenors Clapp and Now^ell excepted. {Tr. p.

530.)

It is not to be doubted, that the bondholders are

the real parties in interest and that the trustee holds

the naked legal title; that a mortgage bund lien can

be waived so as to be postponed to another lien; and

that a mortgage bondholder can w^aive his aliquot

part of the mortgage lien. Such being the law, these

bondholders can and may waive the priority of their

mortgage lien in favor of the receivership indebted-

ness. We contend that we have shown indisputable

proofs of the consent of not only these specific bond-

holders but of all the bondholders, to the receivership

and the priority of the indebtedness incurred while

the property was in the custody of the Court, and we

contend that the decree of the court below is erroneous

in failing to give due weight to these indisputable
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proofs of consent and in accordance therewith decree

the priority of the receivership indebtedness.

"The bondholders are represented by the trustee

in Htigation, and they are bound."

5 Thomp. on Corpus., § G 126 at pp. 4762,

4763.

It is a well-established principle that the trustee

represents the bondholders in legal proceedings, and

we maintain that to hold that these bondholders were

not parties, had not had their day in court and that

therefore no judgment could be had against them,

was erroneous, technically and substantially. Being in

court by the representation of their trustee, it was in-

cumbent upon them to come in as parties and contest

the estoppel that was being raised against them. It

is not just for them to be allowed to escape the legal

and just consequences of their conduct by means of a

premeditated holding aloof in these proceedings, which

directly affect their property rights. The receivership

creditors have all along acted in good faith. They

have knovv^n all these years that the receivership had

been duly petitioned for and expressly assented to by

almost all the creditors of the four defendant com-

panies. We maintain that these petitioning credit-

ors by their own act became assenting parties to

these receivership proceedings and are bound by all

that has therein been done. Their whole course of

conduct has been such that they are bound in equity

whether or not technically parties. The nine or ten

years of acquiescence, coupled with the many acts

of active participation of record herein, are sufficient
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in all conscience to bind them. The court below

found that "Some, if not all the bondholders whose

trustee the International Trust Co. was, knew of the

issuance of the various issues of receiver's certificates

and consented thereto." (Italics ours.) (Tr. p. 2587.)

At p. 258S the Court found that certain named bond-

holders had purchased receiver's certificates. "The

International Trust Company and the bondholders are

quite as much or more to blame for the extraordinary-

length of the receivership in this case as the receiver.

If that trustee had performed its plain duty to its

bondholders or if they had moved it to act as they

had the right to do, this suit would have ended ten

years ago just where it must end now— by fore-

closure of the mortgage. . . . He (the receiver) acted

in open daylight and neither the Trust Company nor

the bondholders can claim that they were without knowl-

edge of his acts.'' {Decision on the Merits, Tr. p. 2605.)

(Italics ours.) In the face of this opinion the Court

below refused to hold these assenting bondholders

bound by their express consent and the remaining

bondholders bound by their laches of nearly ten years

coupled with actual knowledge. As soon as the court

below had formed the opinion that the estoppel could

not be raised against these particular bondholders

simply because they had not been made parties hereto,

it is clear, in order to do complete justice between the

litigants, that it was the duty of the Court to stop the

proceedings, bring in these bondholders and allow

their testimony as regards their assent to the receiver-

ship and the receivership proceedings during all these

years to be taken. It was undoubtedly within the
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power of each individual bondholder to waive the

priority of that part of the mortgage owned by such

assenting bondholder, and if all or any of them have

so conducted themselves as to have waived their pri-

ority in favor of the receivership indebtedness it is

just and proper that a judgment to that effect should

be had against them. This is demanded by every

principle of plain justice. Otherwise these assenting

bondholders will be permitted to allow these valuable

improvements to be made at the expense of the

receivership creditors, and then to deny their

liability to reimburse the receivership creditors,

thereby perpetrating a gross fraud and in many

cases an irreparable wrong upon the innocent per-

sons who have thus grievously misplaced their trust

and confidence. It will be a clear case of unjust

enrichment.

As soon after as it was possible, appellants moved

the court below to bring in these bondholders, but the

Court denied this motion. It has been said that equity

delights to do complete justice. Upon what ground

of reason or justice can it be argued that a court of

equity is entitled first to refuse to hold the estoppel

effective because the individuals against whom it was

raised were not parties, and then, when moved to bring

in these identical individuals as parties defendant,

to refuse so to do? On the one hand the proofs were

held to be nugatory because these bondholders were

not parties. On the other hand, the Court when

moved so to do refused to bring in these bondholders

as parties, thereby nullifying the evidence of a waiver

because of no parties against which, vmder the above
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ruling, the evidence could be made effective. The

result is a complete denial of justice; a confiscation

of the property of these receivership creditors for the

benefit of these acquiescent, negligent bondholders.

It is a denial of one's constitutional rights, an inde-

fensible contradiction. It results in turning over to

these negligent, acquiescent, dilatory, culpable bond-

holders the mines in question, developed and made

valuable by the expenditure of several hundred thou-

sand dollars of the money of individuals who have been

misled by the conduct of these bondholders, who have

done no wrong, who have acted in good faith, and whose

property is thus taken from them without proper

and due process of law. Such methods of procedure,

we maintain, are indefensible, are contrary to all

dictates of conscience, and all established principles

of law and equity.

We maintain that all the bondholders and their

trustee have so conducted themselves as to have

subordinated the mortgage lien in toto to the priority

of the receivership indebtedness.

What are the facts? Almost all the creditors

petitioned in 1898 for the appointment of a receiver.

They got it. The trustee and holders of more than

eighty per cent of the bonds have trafficked in the

receiver's certificates or consented to the issuance

thereof, or both. All of the bondholders have assented

to contracts and agreements which have expressly

recognized the priority of the receivership indebted-

ness. All the bondholders have had actual notice

of what was going on. No person in interest for eight

years or more took any action or made the slightest
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objection. In the meantime a receivership indebted-

ness of about $400,000 was incurred. The trustee,

although possessed of actual knowledge, for years took

no action, but fmally in 1000, nearly nine years after

the bonds were in default, was dragged in as a party

defendant.

To our mind, this state of facts is sufficient to bar

them one and all in a court of equity. Counsel as-

sumed, being guided by established principles, that the

bondholders were in Court, and that by showing the

waiver of the lien, these individual bondholders, at

least, would be estopped to assert the mortgage lien

as against the receivership creditors. The Court held

to the contrary. Intervenors below then moved the

Court to bring them in. The Court refused. There-

fore, these appellants have exercised due diligence and

have done everything in their power to correct what

we contend is a grievous errc»r of the court below,

made under circumstances that cause this plainh'

erroneous i-uling to amount to a complete denial of

justice.

" It is a general rule of equity pleading that

all persons who are materiall\' interested in the

event of the suit or in the subject-matter, however
numerous, should be made parties either as plain-

tiffs or as defendants. This rule is everywhere
conceded, and it is stated in more or less similar

terms in almost every case wherein the subject

of parties in equity has been under discussion.

The reason of the rule is found in the

princi])le of public policy enforced in courts of

equity, that a decree should finally and completely
determine the rights which all persons have in the

subject-matter decided, so that the parties may
safely obey and act upon the decree, and a multi-
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plicity of suits or a circuity of proceedings may he

avoided. To this end it is necessary to bring all

the parties before the court, as otherwise their

interests will not be concluded, for, as a general

rule, no binding decree can be rendered against a
person who is not a party to the suit." (Italics

ours.)

15 Encyc. of PL & Pr., pp. 584-588.

Should this Honorable Court entertain any doubt

as to the assent and acquiescence of the bondholders,

one and all, we submit that the proper course to dis-

pel that doubt is to remand this cause to the District

Court for the purpose of bringing in the trustee and

these or any of the bondholders that may be necessary

in the interest of justice, and taking their testimony

concerning their knowledge of and assent to the

receivership and the receivership proceedings, and for

such further proceedings as justice and equity may
require. That being done, the question will be settled

beyond all doubt, and justice to all these parties will

be done.

WALLACE HACKETT IS GUILTY OF PERJURY.

Where a man swears at one time that a certain

statement made by him is true {Tr. p. 667), and at

another time swears that such statement is not true

{Tr. p. 968), it must be that one of the statements

so made under oath is false. At p. 667, Hackett

on June 13, 1904, subscribed and swore to the following

statement, viz.

:

"Whereas, the holders of the bonds of the defend-

ant companies, in the above suit, viz., the Berners
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Bay Mining & Milling Co., the Northern Belle Gold

Mining Co., the Seward Gold Mining Co., and the

Ophir Gold Mining Co., did consent to the issuance

of the receiver's certificates in this cause, and the

orders of the Court allowing and giving such certifi-

cates priority over the mortgage bends of said com-

panies, but such consent never formally entered of

record herein." (Italics ours.)

At p. 968 Hackett testifies as follows:

"The waiver proper contains the recital that the

holders of the bonds did consent to the issuance of

the receiver's certificates. This I am satisfied is not

true. The statement therein contained that they

consented to the orders of the Court allow^ing and giving

such certificates priority over the mortgage bonds of

the company, / believe is untrue/' (Italics ours.)

Here w^e have a clear-cut, unmitigated, bold

piece of shameless perjury. Perjury is a crime. There

must be a strong underlying motive to induce a man

to subject himself to the serious consequences of the

crime of perjury, — an offence against the adminis-

tration of justice calling for stern and sure punishment.

The motive is to be found on p. 971 of the record.

Answer to Cross-Interrogatory No. 10. " It is tme

I hold an agreement from the reorganization com-

mittee to receive for services rendered in assisting the

reorganization, one hundred thousand ($100,000.00)

dollars of common stock in the new company if it is

successfully organized." {Tr. p. 971.)

Here we have the motive. One hundred thousand

dollars of common stock. Nothing could be clearer

or more certain. As a bondholder he held $27,000 in
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value, plus about $17,000 accrued interest. (Tr. p. 971 .)

As a perjurer he stands to receive $100,000.

Through perjury he hopes to reap nearly four times

as much as the face value of his bonds, which are worth

nothing in case the receivership creditors maintain

their priority. To prevail by means of perjury,

therefore, means $100,000 to Hackett.

This bulky record is filled with evidence proving

the assent of the bondholders to the receivership

and the priority of the receiver's certificates. What

does Hackett himself write ?

"If it is desired to have any recognition of the

fact that receiver's certificates take precedence to the

bond, such acknowledgment will be readily granted

by the bondholders and may be embodied in such

agreement as you make in New York." {Tr. p. 663.)

According to the above statement, the acknowl-

edgment of the priority of the receiver's certificates

would be readily granted. If that w^as true in 1901,

it was true in 1904. Is it likely that he would have

made that assurance had the acknowledgment not been

forthcoming? Which is more likely to be the true

statement, the above statement taken in connection

with the waiver, or the perjurious deposition actuated

by a promised reward of $100,000 of stock?

At p. 972 Hackett testified as follows:

Answer to Cross-Interrogatory No. IS. ''It is not

a fact that it was recognized and understood that the

indebtedness of the receiver, including the receiver's

certificates, were a prior lien upon the property and

would have to be paid prior to the bondholders re-

ceiving anything." (Italics ours.)
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At p. 975 Hackett on March 31, 1903, writes to

the bondholders as follows:

"As the matter stands today, / think the bonds

are worthless. Receiver's certificates are outstanding

of upwards of $200,000." ( Italics ours.)

At p. 977, same date, he writes:

" If anything prevents the successful consumma-

tion of these plans, the bondholders are in no worse

plight than they are at present, as every day they are

menaced with the danger of having the property sold

out by the receiver, thus cutting them entirely off/'

(Italics ours.)

At pp. 1572-3 Henry Endicott and Wallace Hack-

ett petition the court, filed March 26, 1903, to issue a

receiver's certificate to Thomas S. Nowell for $5,000,

for "great service" rendered the receiver. In this

petition they "hereby consent that said receiver issue

to him (T. S. Nowell) a receiver's certificate to the

amount of $5,000.00, such certificate to be a lien upon

said properties prior and superior to the mortgage se-

curing said bonds in like manner as other certificates

issued by said receiver/' (Italics ours.)

At p. 657 William Endicott on December 2, 1903,

writes as follows

:

" There is probably no doubt that with the show-

ing of today the B. B. would sell for enough to pay

the certificates and interest. . . . The certificate holders

are therefore asked to put up good cash $150,000

without any additional collateral over and above what

is to be deposited with Mr. Hackett for B. B. debts

all of li'hich come behind the certificates.'' (Italics ours.)
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At p. 658 William Endicott on December 2, 1903,

writes as follows

:

"P. S. The minority stockholders is very much

at the mercy of the controlling interests and as a ques-

tion of security you can readily see that such collateral

is not at all equal to certificates which have the author-

ity of the Court behind them to enforce as a first lien.'"

(Italics ours.)

At p. 925 William Endicott on March 30, 1905,

writes as follows

:

" I do not understand whether the plan to have

two classes of pref. stock A & B has been adopted or

only proposed. This falls in with my contention that

/ should insist tipon the priority of the certificates being

maintained.'' (Italics ours.)

Hackett, on March 31, 1905, answering Endicott,

wrote as follows

:

" The proposition to have two classes of preferred

stock is a proposal and not an adopted fact. Of

course, nothing is adopted until the new corporation

is established. The priority of the certificates will he

maintained in the preferred stock, and no mortgages be

made without the consent of the preferred stock as

you suggest." (Italics ours.) {Tr. p. 952.)

The foregoing evidence offers conclusive proof of

the fact that Hackett committed wilful perjury when

he testified in this cause that it was "not a fact that it

was recognized and understood that the indebtedness

of the receiver, including the receiver's certificates,

were a prior lien upon the property and would have

to be paid prior to the bondholders receiving

anything." {Tr. ]). 972.) This constitutes the
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second instance of gross perjury by Hackett in this

cause.

At p. 970 Hackett testified as follows:

Answer to Cross-Interrogatory No. 8. " I do

not know that any of the bondholders have ever

discussed the priority of the lien of the receiver's

certificates over the mortgage prior to the fall of

1905, and subsequent to the proposed reorganization

of Messrs. Corning, Gillespie and Fairchild."

The report and testimony of B. M. Behrends,

Special Master, nails this statement as a lie. The

bondholders raised $23,000 to purchase recei\'er's

certificates, which sum was advanced to pay local

creditors, and the question of selling the properties

was discussed, but the parties in interest decided

to enter into the Mines Securities Contract {Tr.

p. 852), which contract specifically recognized the

priority of the receiver's certificates. (Tr. p. 584.)

Note the following testimony at p. 856

:

"Q. You did know that as a matter of fact

during that trip east that if the bondholders did not

come to the relief of the property that the property

would be sold for the benefit of the receiver's debts?"

''A. That was my understanding."

" Q. That matter was discussed ?"

''A. It was discussed.'' (Italics ours.)

Behrends testified that Hackett was present at

the meeting. {Tr. p. 857.) The questicn of the sale

of the property "for the benefit of the receiver's

debts" was discussed at this meeting, for which meeting

the Cnurt had sent its Special Master from Juneau,

Alaska, to New York Cit\'. This meeting was held
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in New York in April, 1902 {Tr. pp. 859-60), and al-

though Hackett was present at this meeting he testifies

that he dees not know that the priority of the lien of

the receiver's certificates over the mortgage was ever

discussed by any of the bondholders prior to the

fall of 1905. Perjured testimony, No. 3.

At p. 965 Hackett testified as follows:

Answer to Interrogatory No. 15. "So far as the

bondholders were concerned they never procured a

contract to be made with Joseph MacDonald or with

any one else.'' (Italics ours.)

This is what Hackett writes to T. S. Nowell on

September 6, 1904:
'

' I already represent and have in my possession

the majority of the bonds. They are mine by ownership

and as attorney with full authority. Representing

such majority of the bonds, I control the situation,

and can assure you that there will be no difficulty

in getting the small minority to fall into line. In

fact, they cannot do anything else, they have no power

to kick up trouble if they want to do so. They are

in our hands and we will treat them rightlyand properly.

Besides that, every one of them is friendly and anxious

to have the (MacDonald) contract carried out and to

help us rather than to work against us." {Tr. p. 660.)

(Italics ours.)

The report of Special Master Behrends informs

us that "it was decided by all parties concerned that

it was best to enter into a contract with the Mines

Securities Company of New York." {Tr. p. 852.)

Here are certainly two instances in which the bond-

holders procured contracts to be made witJi soinc one
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else. Evidently Hackett is of the opinion that a

lie well stuck to is better than the truth wavering.

The above instance is perjury No. 4.

At p. 963, Hackett testified as follows:

Answer to Interrogatory No. 10. "At the time

of the issuance of said release there were no consul-

tations between myself and other bondbolders." (Ital-

ics ours.)

On October 2, 1903, Hackett had a consultation

with Mr. Endicott, and Mr. Endicott thought they

"may as well go ahead now and complete the release."

(Tr. p. 921.) The Endicotts controlled the majority

of the bonds, yet Hackett swears that he had no

consultations with other bondholders. Perjured tes-

timony, No. 5.

At p. 969 Hackett testified as follows:

"It was signed without due consideration and at

a time when it seemed unimportant whether there

was any priority in the securities or not. It was

never intended that the rights of the bondholders should

be jeopardized by any action on my part, nor had

I any authority so to do." (Italics ours.)

He waived the priority of the bonds and did so

in order to make the previous consent of the bond-

holders a matter of record. Yet he testifies that it

was not intended that the rights of the bondholders

should be jeopardized b}' any act of his.

In spite of the statement {supra) that the ma-

jority C)f the bonds was his "by ownership," Hackett

testified at p. 965 as follows:

Answer to Interrogatory No. 14. "I never at

any time between July 1, 1896, and the present date,
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have been the owner and holder of more than twenty-

seven (27) bonds of the Berners Bay Mining and Mill-

ing Company, which is the number of the bonds of

said Company which I hold (held) on the 13th day of

June, 1904, and at the present date."

We submit that we have shown a sufficient num-

ber of direct, flagrant contradictions to prove that Hack-

ett has committed perjury in his testimony in this cause.

In the light of the foregoing proofs of Hackett's

unreliability as a witness let us examine his excuses for

signing the waiver. Until 1905 he was "personalh'

concerned in furthering the ambitions of Mr. Thomas

S. Nowell to sell the Berners Bay property" and he

"rendered him every assistance" in his power to that

end. {Tr. p. 973.)

"Being myself a large holder of the bonds,"

Hackett writes in his circular letter of March 31.

1903, "and having looked into the plans and pro-

grams to an extent which enables me to share the

confidence which Mr. Nowell feels in his ability to

bring about the result desired." {Tr. p. 977.) He

therefore cooperated with Mr. Nowell because he

shared in Mr. Nowell' s confident belief. In 1905 the

Corning, Gillespie and Fairchild reorganization plan

was launched. {Tr. p. 87.) Hackett has an arrange-

ment with this reorganization committee whereby he

is to receive $100,000 of common stock for his services

in assisting said committee in the consummation of

their plan of reorganization. {Tr. p. 971.) Up to

1905 he was cooperating with Mr. NcAvell. After 1905

he was unfriendly to Mr. Nowell. He could not resist

the $100,000 of common stock.
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Hackett testified as follows:

'

' Without consulting the bondholders or giving the

matter much thought, I executed the waiver of June 13,

1904. . . . / assumed because the receiver had re-

quested the paper, that I was authorized to execute the

same." (7>. p. 967.) ''The matter was brought to my

attention subsequently in the year 1905, and after an

examination of the contract and my correspondence

with the bondholders, I am satisfied I was not au-

thorized by them to execute said document of June

13, 1904." (7>. p. 968.) (Italics ours.)

He waived a $500,000 mortgage lien without

''much thoughty He assumed that "because the re-

ceiver had requested the paper" it was proper for him

to execute it. The Corning-Gillespie-Fairchild plan

was launched in 1905. It is very singular that his

attention was called to this matter in 1905, the same

year that the above gentlemen offered him $100,000

of common stock. He has "been satisfied in his own

mind since October, 1905," that he was not authorized

to sign said waiver. {Tr. p. 968.) Previous to 1905

he had such absolute confidence in F. D. Nowell,

receiver and the receiver's attorneys, that he signed

away a $500,000 lien "without much thought" in

reliance upon the fact that the receiver's attorneys

had submitted the waiver to him for his signature.

But when this plan of reorganization with its $100,000

reward came into the field he began to give the matter

some thought, and ajter a little thought came to the

conclusic-n that he had had no authority to execute

the waiver. "It was signed without due considera-

tion and at a time when it seemed unimportant whether
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there was any priority in the securities or not." {Tr.

p. 969.) As if there were ever a time since July 1,

1896, when it was ''unimportant'' whether or not

there was "any priority in the securities"! If it

seemed "unimportant" it surely was because the bond-

holders did not value their lien at a high figure. "It

was looked upon as (a) perfectly harmless gratification

of a request by the receiver." (Tr. p. 969.) The

waiver of a $500,000 lien could be harmless only when

the receiver's certificates, as a matter of law, were a

prior lien, otherwise the excuse given would be laugh-

able were it not such a serious subject.

"At the time the consent referred to was exe-

cuted, there was on deposit with the International

Trust Company four hundred and ninety-eight (498)

of the five hundred (500) bonds. . . . The four hun-

dred and ninety-eight bonds had previously been de-

posited with me." (Tr. pp. 969, 970.)

At p. 660, Hackett writes, on September 6, 1904

(three months after executing the waiver), to T. S.

Nowell as follows

:

"I already represent and have in my possession

the majority of the bonds. They are mine by owner-

ship and as attorney with full authority.''

If they were his "6y ownership" then his waiver

was complete and binding. In the face of this un-

equivocal assertion of ownership he testified that "it

was never contemplated by me, or any other bond-

holder, to my knowledge, to recognize the priority of the

receiver's certificates to the bends in any way or manner

except as above indicated." (To carry cait the agree-

ment of February 26, 1903.) {Tr. p. 964.) (Italics curs.)
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At })p. 901-2 he testified

:

"I have never received anv authcritv, either

written or verbal, from any of the bondholders to

waive the lien of the mortgage."

At p. 967:

"Without consulting the bondholders or giving

the matter much thought I executed the waiver."

Being possessed of the "ownership" of these bonds

he needed no authority, neither was it necessary to

consult with the bondholders. This waiver was re-

quired by the Court. At the time it was executed the

bondholders desired to carry through the agreement of

February 26, 1903. "We were willing that they

should do this if they could accomplish a sale of the

property and secure for the bondholders a twenty-five

(25%) per cent interest in the capital stock." {Tr.

p. 972.) Whom does he mean by "We"? The bond-

holders, of course. Then if he could speak for "We"
he was authorized to speak for them in waiving the

lien. And his knowledge of what the bondholders

desired, and of the negotiations that had been carried

on is shown by his statements made in his answer to

Re-direct Interrogatory No. 19. {Tr. pp. 973-4.)

It had been represented to him by T. S. Nowell

and the receiver that "as a matter of law the priority

of the certificates had been established by the Dis-

trict Ccmrt" (Tr. 973), all of which was perfectly

true, for the District Court had declared the receiver's

certificates a prior lien. Although he had an interest

involved of about $45,000 bonds and interest, he

"had not given that question any serious considera-

tion." {Tr. p. 974.)
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We are asked to believe that when a man is told

that a mortgage lien in which he owns an interest ag-

gregating about $45,000 has been very much im-

paired by a receivership indebtedness, he "made no

investigation upon this subject." {Tr. p. 966.) ''Our

negotiations had not reached a time when we were con-

fronted with the necessity of seriously and closely exam-

ining that point.'' {Tr. p. 974.) ''Our negotiations."

Whose negotiations are "our" negotiations? The

bondholders' negotiations. On May 31, 1905, the re-

ceivership indebtednevSS amounted to $382,515.99 {Tr.

p. 1445), yet these bondholders up to that time had

not been "confronted with the necessity of seriously

and closely examining" the point of the priority of

the bonds as against the receiver's debts. These bond-

holders all the while knew what was being done under

the receivership, and had this knowledge from its in-

ception This Hackett wovild have us believe that

the question of priority was never discussed or con-

sidered. It is a shameless falsehood to state that

these bondholders were not "confronted" with the

question until the receivership indebtedness amounted

to nearly $400,000. This record is filled with proofs

to the contrary.

At p. 974 Hackett testifies as follows:

"The numerous and futile negotiations of Mr.

Newell were all based upon the assumption that he

was to pay off the receiver's certificates in cash; and

if that was done, the bondholders were willing to

accept an interest in the new corporation. His

failure to accomplish this result put a different phase

upon the situation, and when w^e were called upon
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to examine it as a straight proposition, we have never

had any leaning toward the j^riority of the certifi-

cates."

This is the whole case in a nutshell. The various

transactions in which the bondholders have par-

ticipated invariably provided that the receiver's cer-

tificates should be paid in cash prior to the bonds,

and the bondholders without exception took a second-

av}r position and accepted either deferred payments

or a minority stock interest.

The misleading character of the statement that

the Nowells were " to pay off the receiver's certifi-

cates in cash" is clearly seen when it is remembered

that the receiver's certificates were to be paid out of

the proceeds to be derived either from the sale of the

properties themselves or from the cash earnings of the new

company to be organized. That is to say, the cash

to pay off the receiver's certificates was to come out

of the estate in either case, to wit, out of the purchase

price or out of the first earnings. The corpus of the

estate was to foot the bill whichever way it was ar-

ranged. This shows a recognition on their part of

the priority of the receivership indebtedness, which

recognition would not have been given had the bond-

holders believed that the bonds were prior in right.

Their position for years was, that if the business

could be liquidated on such basis of ])riorities, they

"were willing." "But Mr. Nowell's failure to accom-

plish this result put a different phase upon the situa-

tion," and then the bondholders found that they

" never had any leaning toward the priority of the

certificates." In other words, these bondholders were
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maintaining a speculative attitude towards the re-

ceivership, intending that if the business could be

negotiated by Mr. T. S. Nowell on the basis agreed

upon they were willing to take a subordinate position

and allow the receivership creditors to be paid off

in cash at once, while the bondholders were to wait.

But when Mr. Nowell failed to accomplish this result,

then with a treacherous disregard of their former

position and of the rights of others that had accrued

in consequence thereof, they suddenly discover that

they "never had any leaning toward the priority of

the certificates." The foregoing statement standing

alone is sufficient to brand the conduct of these bond-

holders as iniquitous in the extreme sense of the

word. In this connection it is to be remembered

that up to 1905, i.e., up to the appearance of the

Corning-Gillespie-Fairchild committee all was har-

monious. {Tr. p. 1475.) The plan of this committee

provided for but $150,000 fresh money {Tr. p. 86), and

it was evidently framed upon the theory that all

of the creditors would join the plan. This committee

solicited the cooperation of F. D. Nowell, receiver,

offering to induce the Court to pass all his accounts,

and to allow all compensation, salary and commission

he might claim. This proposal was refused, where

upon the said reorganization committee began pro-

ceedings for F. D. Nowell's removal. {Tr. p. 82.)

And this committee have been the instigators of all

of the litigation. {Tr. p. 147G.)

"The suit continued a friendly one until about

April, 1905, when Messrs. Corning, Gillespie and Fair-

child, intervenors, claiming to have obtained assign-
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ments of a large portion of the bonds and of Receiver's

certificates, for the purpose of effecting a reorganization

of the properties under a plan, a copy (of) which is

on file herein [Tr. pp. 83 to 106 incl.), attempted to

induce your Receiver to unite with and aid them in

making such plan effective. This your Receiver de-

clined to do, for reasons already fully stated in repr-rts,

papers, and doctmients on file herein. Said inter-

veyiors then began and have ever since continued a series

of hitter attacks upon your Receiver, for the purpose

of coercing him into a course which he is satisfied

would have resulted in the entire loss of every claim

against the properties in his hands, whether such

claim was against the receivership or the companies."

{Tr. pp. 1475, 1476.) (Italics ours.)

This committee pursued this course for the very

reason that their plan had not provided for the pay-

ment in cash of any of the claims of the creditors,

since they had but $150,000 at their disposal, and if

the\' could not secure a deposit of all of the outstanding

claims they could not possibly carr\' their plan through.

The receiver did not accede to their proposals, and the

committee then changed its positir)n and attempted

to assert the priority of the mortgage lien, since that

was the sole device left to them by means of which

they could hope to carry through their plan, claiming

as they did to ccntrol eighty per cent oi the bonded

indebtedness, whereas they ccmld muster but about

forty per cent of the receivership indebtedness. To

buy the properties in for the total receivership indebt-

edness of about $400,000 meant a cash outlay by the

committee of about $200,000, or $50,000 more than
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they had available, whereas to bid in the bonds at a

low figure meant the outlay of but a few thousand

dollars, it being conceded that under foreclosure

proceedings the receivership creditors would not receive

a cent. It is as clear as daylight that these are the

reasons why since the year 1905 — up to which year

the suit had been a friendly one — the priority of

the mortgage lien has been so assiduously and so aggres-

sively asserted. And these facts explain the change

of front made by the bondholders. An examination of

the terms of said reorganization plan will make clear

to this Honorable Court how powerless the depositors

thereunder have been to prevent or modify the policy

that has been pursued by this ccmmittee, which

policy was inaugurated only after the failure to induce

the outstanding Alaskan creditors to join them in

their plan.

The foregoing facts also explain the motive that

has actuated Hackett in exposing himself to the

liability of a criminal prosecution for perjur3\ These

facts make it clear why Hackett 's testimony is so

contradictory to a long line of undisputed facts ex-

tending over a period of seven or eight years. The

simple fact is, that Hackett is aiding the said com-

mittee in their attempt to consummate their plan

by a change of front as to priorities, being induced so

to do by a promise of $100,000 of common stock.

To secure that block of common stock he is willing

to c(;mmit perjury. Consider his course of conduct

previously to the corrupting influence of this $100,000

of common stock. It was consistent, straightfor-

ward and honest. Which is more likely to be the
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truthful position? The one maintained through a

course of several years, which position is supported

by indisputable evidence, or the position induced

by an increased pecuniary interest, in which latter

position he has been proved to be a perjurer? There

is but one answer, viz., that his conduct before 1905

was correct and true and in accord with the understand-

ing of the parties in interest, — that the receiver-

ship indebtedness was, in fact and in law, a prior

lien, to which prior lien the bondholders by consent

and by conduct had subordinated their mortgage lien.

THE TRUST FUND IS LIABLE FOR THE EX-
PENSES OF THE RECEIVERSHIP.

"It is a general principle that, when a trust

fund is brought into court for administration and
distribution, it must bear the expenses incurred

in the proceedings, and they must be paid in

preference to all other claims against it."

Alderson on Receivers, § 611, at p. 830.

Petersburg, &c. Co. v. Dellatorrc, 70 Fed. 645.

" When a court of equity takes property under
his charge through a receiver, the property be-

comes chargeable with the necessary expenses

incurred in taking care of it, including the allow-

ance to the receiver for his services."

Alderson on Receivers, § 611, at p. 830.

Knickerbocker v. McKindley, 172 111. 535, 547.

"A court which appoints a receiver acquires,

by virtue of that appointment, certain rights and
assumes certain obligations, and the expenses

252



which the court creates in discharge of those
obligations are burdens necessarily on the property
taken possession of, and this, irrespective of the
question who may be the ultimate owner, or who
may have the preferred lien, or who may invoke
the receivership."

Kneeland v. American Loan Co., 136
U. S. 98.

" A receiver was appointed for a mining
corporation, upon a bill alleging insolvence of the

corporation, and inability to earn its charges and
operating expenses. By consent, he was to op-

erate the mines, and was authorized to borrow
money, and was directed to pay all debts for labor

and supplies incurred by the corporation within

the six months preceding his appointment; pay-
ment to be made from earnings and income, or

from money borrowed.
''Held, that the expenses of the receivership

and the debts for labor and supplies were not
payable alone out of the income and revenues of

the corporation, but they might be paid out of the

corpus of the estate."

Reinhart v. Augvista Min. & Inv. Co.,

94 Fed. 901 (head-note 1).

At p. 972: "Where a court has no power or

authority to appoint a receiver in any event, or

where it has authority, but the appointment is

improperly made, and subsequently set aside and
vacated on motion of a non-consenting party, it is

probable that, as a general rule, the receiver

cannot have his compensation or expenses paid

from the property, but must look to the parties

to the suit. Lockhart v. Gee, 3 Tenn. Ch. 332;

French v. Gifford, 31 Iowa, 428; Piltsfield National

Bank V. Bayne, 140 N. Y. 321, 35 N. E. 630;

Weston V. Watts, 45 Hun. 219. But where the

court has the general power and authority to

appoint a receiver pendente lite in proper cases,

and the parties to a pending suit appear and
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admit that such an appointment is necessary in

the suit, and, acting on such assent, a receiver is

appointed, his compensation and the expenses

necessarily incurred by him in preserving and
caring for the property under the order of the

court should be paid out of the fund, although it

may be found on further investigation and subse-

quent examination that the court was in fact with-

out jurisdiction of the subject-matter, and the suit

ultimatelv be decided adverselv to the plaintiff

{Ferguson v. Dent, (C. C.) 46 Fed.. 88); and espe-

cially is this so where, as here, the benefit of the

services of the receiver and of the expenses in-

curred by him has been appropriated and used by
a subsequent receiver, and therefore inured to the

estate."

Ford V. Gilbert, 71 Pac. 971.

At p. 409: "If the property remains in the

hands of the receiver, his expenses in taking care

of it are a charge upon it, regardless of ownership.

Hopfensack v. Hopfensack, 61 How. Pr. Rep. 498.
' '

' When it becomes the duty of a court of

equity to take property under its own charge,

through a receiver, the property becomes charge-

able with the necessary expense incurred in taking

care of and saving it, including the allowance to

the receiver for his services.' Beckwith v. Carroll,

56 Ala. 12, cited in Beach on Receivers, sec. 771

;

High on Receivers, sec. 796; 2 Dan. Chy. 1753."

Heise v. Starr, 44 111. App. 406.

At p. 156: "The general rule is conceded,

that the appointment of a receiver does not affect

vested rights or interests of third persons in

property w^hich is the subject of the receivership,

or disarrange the order of priority of existing liens.

But this ])rinci]3le is subject to an exception as

firmly established as the rule itself, namely, that

where the receiver is appointed at the instance

and for the benefit of lien creditors, and charged
with the duty of operating the property for their
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advantage, all proper charges, expenses, and
liabilities incurred, incident to the receivership,

are held to be a first charge not onh^ upon the
current earnings but also the corpus of the estate.

"The case in judgment comes fully within the
influence of the foregoing exception, and the trial

court correctly so held. Miltenberger v. Logans-
port, 106 U. S. 286, 1 Sup. Ct. 140, 27 L. Ed. 117;

Kneeland v. American L. & T. Co., 136 U. S. 89,

10 Sup. Ct. 426, 34 L. Ed. 1052 ; Kneeland v. Luce,

141 U.S. 491, 12 Sup. Ct. 32, 35 L. Ed. 830;
Chicago, etc. v. McNulta, 153 U.S. 554, 561, 14

Sup. Ct. 915, 38 L. Ed. 819; Cake v. Moimn, 164
U. S. 311, 17 Sup. Ct. 100, 41 L. Ed. 447; Metro-
politan, etc. V. Tonawanda, etc., 103 N. Y. 245,

8 N. E. 488. See, also, Karn & Hickson v. Rarer

Iron Co., 86 Va. 754, 11 S. E. 431; Osborne v. Big
Stone Gap, etc. Co., 96 Va. 58, 30 S. E. 446; 5to/^

Bank V. Domestic, etc., Co., 99 Va. 411, 39 S. E.

141, 86 Am. St. Rep. 891."

People's Nat. Bank v. Virginia Textile

Co., 51 S. E. 155.

At p. 834: "We find the authorities some-
what in conflict on the subject, but the weight of

authority, we think, is that when the appoint-

ment of a receiver is erroneously made the pro-

ceedings are not void, and the property com-
mitted to the receiver should be charged—
especially in cases where both parties are part

owners of the property — with the expenses of the

receivership, including the compensation allowed

the receiver for his services." (Italics ours.)

Land Co. v. Blevins, 34 S. W. 828.

" No assignment is presented questioning the

amount of the allowance, but the point is made
that, inasmuch as the appointment of a receiver

to take charge of appellant's property was errone-

ously made, it should not be charged with the

payment of his compensation, but this should be
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taxed against the plaintiff below who brought
about the expense. The authorities upon this

question are badly in conflict, but we believe the

better reason to be with those which hold, that

inasmuch as the receiver is appointed to manage
and preserve the property pending the litigation,

for the benefit of those ultimately adjudged to be

entitled to it, the costs of doing this, including his

commissions, should ordinarily be made a charge

upon the property itself and paid out of its pro-

ceeds, regardless of who finally succeeds. Hopfen-
sack V. Hopfensack, 61 How. Pr. (N. Y.) 508;

Ferguson v. Dent, 46 Fed. Rep. 96; 2 Modern
Equity Practice, by Beach, sec. 752."

Espuela L. & C. Co. v. Bindle, 11 Tex.

Civ. App. 263.

" The cost of a receivership, where the re-

ceiver was appointed by the court of its own
motion, will be charged against the fund in the

hands of the receiver, rather than against one of

the parties, in the absence of fraud or improper

conduct of any of the parties."

Elk Fork Oil & Gas Co. v. Foster, 99 Fed.

495 (head-note No. 2).

" When a court of equity takes property into

its possession for distribution among those en-

titled to it, the necessary costs and expenses for

the protection of that property or fund are of

necessity a lien upon the fund, superior to that of

the person who was its former owner, or to those

who succeed to the former owner's rights."

Matter of Atlas Iron, &c. Co., 19 App.
Div. (N. Y.) 417.

At ]). 357: " Receivers are appointed to hold

and ].^reserve the property until it is finally de-

termined by the court who is entitled to it, or its

proceeds if sold. Until then it is in the custody

of the law, and the receiver holds it as an officer

of the law. Expenses more or less necessarily re-
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suit from its conservation. To prevent irreparable

damage and loss, sometimes it is necessary to

make provision, in cases of a going business, that
the business be continued. Such seems to have
been the view taken b}^ the court in the present
case. \Vhether correct or not in this instance,

we will not consider. The parties interested ac-

quiesced in the order, and do not complain.
Contracts made with a receiver in his official

character, within the scope of his duties and the
limits of his authority, are not binding on him
personally. If such was the case, no one would
accept the responsible office of a receiver. The
party contracting with the receiver looks to the
rem, the fund or property in greniio legis, backed
by a pledge of the court that it shall be liable for

all costs and expenses legitimately incurred in

pursuance of its orders and decrees. Kerr v.

Little, 39 N. J. Eq. 83. Any one who attempts to

interfere or sue a receiver without leave, in a

matter pertaining to his official duties, will be
regarded as in contempt of court, and may be
punished accordingly. If there is an income from
the property, the current expenses should be first

paid out of this; but, this failing, there is no
doubt that the corpus may be applied to such
necessary expenses. Beckwith v. Carroll, 56 x^la.

12; Meyer v. Johnston, 53 Ala. 397; Union Trust

Co. V. Illinois Midland, 117 U. S. Rep. 437."

Thornton v. Highland Avenue & Belt

Railroad Co., 94 Ala. 353.

" But when the property of strictly private

corporations, as well as of quasi-^nhYic corpora-

tions and individuals, has been placed in the hands
of a receiver, all expenses for safe-keeping and
preservation, as well as all expenses incun-ed in

carrying on the business, ' are properly payable
out of the income, if there be any; and if there be
none, then out of the proceeds of the corpus of

the estate when sold.'
"

Alderson on Receivers, § 381.
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It cannot be disputed that the corpus of the trust

fund in this case should be chargeable with the expenses

of the receivership. The creditors, both secured and

unsecured, petitioned for the appointment of F. D.

Nowell. The Court ordered the receiver to carry on

the business. The bondholders have had actual

knowledge of the fact that the mines were being

developed by the receiver. They assented thereto

and advanced cash to be devoted to that purpose and

took receiver's certificates in exchange therefor. They

ha\'e made no objection to what was being done for

more than eight years. In the meantime a receiver-

ship indebtedness amounting to upwards of $400,000

has been incurred. In other words, the conduct of

these bondholders has caused innocent outsiders to

change their position to the extent of more than

$400,000. The only property available to secure the

repayment of this receivership indebtedness is the

mining property of the Berners Bay Company. Unless

this property be held charged with the payment of the

receiver's indebtedness it is conceded that the receiver-

ship creditors will not receive a dollar. At p. 303

of the record the International Trust Company avers

"that under the m.ost favorable circumstances said

property will not bring the amount due as principal

exclusive of interest under said mortgage deed of trust."

(Italics ours.) The bondholders have consented to all

the doings under the receivership, and it is just that the

property upon which they have a lien should be charged

with the costs of the receivership to which they have

consented, and it is just that their property should be

first used to pay the debts that the conduct and cnn-
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sent of these bondholders have called intcj existence.

Otherwise these bondholders will be permitted unjustly

to enrich themselves at the expense of the receivership

creditors. "The potent aid of a Court of Equity"

will be used to perpetrate a gross fraud. They will

be permitted to profit by their own wrong.

Fcjr these reasons we submit that the decree of

the District Court should be reversed.

A PARTY AT WHOSE INSTANCE A RECEIVER
HAS BEEN APPOINTED IS LIABLE FOR
THE COSTS OF THE RECEIVERSHIP

A partnership owned a lease on mining property,

and one partner secured the appointment of receiver

of the partnership, praying that the receiver be author-

ized to conduct the business of the partnership, and

to apply all proceeds to the payment of the indebt-

edness of the firm, which prayer was granted. The

mine was operated at a loss, and it was held that under

the facts the plaintiff was liable for the deficit existing

in the payment of the operating expenses.

"It is trtie that ordinarily it is the usual
practice to charge the funds or estate in the
receiver's hands with all costs and expenses
including compensation of receiver, but how can
this be done in cases like the one at bar, where
no funds or estate exist? Must in such cases

the honest cred iters be entirely defeated in their

just claims? Such a doctrine is certainly repug-
nant to both right and reason. Where there is

no fund out of which the expenses can be paid,

or the fund is not sufficient, the usual rule is that
the party at whole instance the receiver was ap-
pointed should be required to provide the means
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C'f payment, and it is pr< per to tax such c-sts

against him, in like manner as when a receiver

is held to have been app( inted without any
probable cause for so doing. Howe & Co. et al.

V. Jones, 66 la. 156; Chapman et al. v. Pocock et

al., 7 Colo. 204; Cassidy et al. v. Harrelson, 1

Colo. App. 459; Einstein v. Lewis, 54 111. App.
520; Myres v. Frankenthal, 55 111. App. 396."

Welch V. Renshaw, 14 Colo. App. 526,

531-2.

"Where the appointment (jf a receiver of

the rents and profits of mrrtgaged lands pending
foreclosure is void, as contrary to the public

policy of the state, such receiver, though he
renders services and realizes profits, is not en-

titled to compensation or expenses therefrom,

but the same should be paid, if at all, by the

party who procured his appointment." (Head-
note' No. 2.)

At p. 171: "It may be that seme provision

ought to have been made f( r his pay, but it is

clear to our minds that, upon the facts presented

in this case, the party who improperly procured
the appcintment of the receiver sh^ uld have been
required— if the receiver was entitled to anything
— to pay his expenses and services."

Couper V. Shirley, 75 Fed. 168.

At pp. 531-2: "It has frequently been said,

in the discussion of questions as to the taxati^-n

of the costs of a receivership, that the authf>rities

are in serious conflict. But it will be discovered,

on examination, that the rules applicable to such

cases are reasonably well settled, and without
substantial conflict, although, perhaps, there has

been some diversity of views as to the a])pli-

cability of these rules under particular states of

fact. The general iTile is well established that the

expenses of the receivership are to be satisfied

( ut of the pr(i])erty or funds coming into the

hands of the receiver, and this rule is so univer-
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salty accepted as to the starting pcint for all

discussion that authorities supporting it need
not be cited. Where the object of the receiver-

ship is to preserve the property pending a deter-

mination of the rights f;f the parties to the liti-

gation with reference to such property or the
proceeds thereof, there is no question but that

the successful party, availing himself of the fruits

of the litigation, must take subject to the burden
of the c^sts of the receivership, and it is imma-
terial whether the plaintiff has succeeded in as-

serting the rights in aid of which the receivership

has been asked, or whether the defendant has
established the invalidity of plaintiff's claims.

Hirsch v. Israel, 106 Iowa, 498; Hembree v.

Dawson, 18 Or. 474 (23 Pac. Rep. 264); Beck-

with V. Carroll, 56 Ala. 12; Simmons w Allison,

119 N. C. 556 (26 S. E. Rep. 171); EspuellaLand,
etc., Co. V. Biddle, 11 Tex. Civ. App. 262 (32 S. W.
Rep. 582). And this rule is properly applied

where the contest is not as to the regularity or

legality of the proceedings for the appointment
of the receiver, but only as to the disposition of

the proceeds of the property or funds. Jaffray
v. Raab, 72 Iowa, 335; Radford v. Folsom, 55

Iowa, 276; Harrington v. Foley, 108 Iowa, 287;

Gallagher v. Gingrich, 105 Iowa, 237; St. Paul
Title, etc. Co. v. Diagonal Coal Co., 95 Iowa,

551; Cutter v. Pollock, 7 N. D. 631 (76 N. W.
Rep. 235)."

At pp. 523-33: "But where the right of the

plaintiff to subject the property for which he
seeks to have a receiver appointed to the payment
of his claim is resisted from the beginning, and
the effect of the appointment of a receiver is to

subject to the control of such receiver property

in which the plaintiff is, as the result of the liti-

gation, found to have had no interest or right

whatever, it would evidently be unjust that,

after determination of the case against the plain-

tiff, he should be allowed to have the expenses
of the receivership, which he has occasioned by
his unfounded claim, and from which the opposite
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party derives no benefit, satisfied out of the
propert)' itself. Such a result would be inequita-

ble, for it would throw upon defendant the burden
of a litigation instituted by plaintiff without right.

This court so held in the case of French v. Gifford,

31 Iowa, 428, in which, after reversal of an order
for the appointment of a receiver on the ground
that such order was improperly made, it was de-

cided that the expenses of the receivership should
not be taken out of the property coming into the
hands of the receiver, but should be taxed to the
plaintiff. The rule to be followed in such a case
is thus stated by the court: 'It is insisted by
plaintiff's counsel that the compensation of the
receiver should be paid out of the fund of which
he had the custod}- and charge, and that he should
be pennitted to retain the same therefrom.

Numerous cases have been cited to show that such
is the uniform j)ractice. Upon an examination
of these cases it will be found that in ever}' case

there was no question made as to the legality or

propriety of the appointment of the receiver;

that in each case the receiver closed up the busi-

ness; and settled his accounts in pursuance of

his appointment. The receivership in each case

was for the benefit of those interested in the
fund, and he was paid therefrom, which is only
another method of apportioning the costs upon
those entitled to the fund. . . . We think it

would be an unjust and inequitable rule if in all

cases the receiver should be entitled to his com-
pensation from the fund in his hands, without
reference to the legality of his appointment.
Under the operation of such a i*ule innocent yior-

sons might be made to sufter great loss.' This

case has been cited in all the text-books on receiver-

ships and in many of the cases on the subject

decided in other States, and, so far as we have
observed, always with approval. And it seems
to be a well-established rule that ])ro]^erty which
should not have been brought within the juris-

diction of or taken possession of by a receiver

should not be appropriated to the payment of
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the expenses of the reccivershi]). In such cases
the receiver must look for his compensation to

the portion of the fund which was properly
brought within his jurisdiction, or, if there is

no such fund, then to the plaintiff on whose
application the receivership was secured. Eph-
raim v. Pacific Bank, 129 Cal. 589 (62 Pac. Rep.
177); Tome v. King, 64 Md. 166 (21 Atl. Rep.
279); Knickerbocker v. McKindley Coal, etc. Co.,

67 111. App. 291; Highley v. Deane, 168 111. 266
(48 N. E. Rep. 50) ; Ferguson v. Dent, 46 Fed. 88;
St. Louis V. St. Louis Gas Light Co., 11 Mo. App.
237; Weston v. Watts, 45 Hun. 219; Welch v.

Renshaw (Colo. App.), 59 Pac. Rep. 967."

At pp. 534-5: "A pertinent case is that of

Howe V. Jones, 66 Iowa, 156. In that case a
receiver had been appointed on plaintiff's appli-

cation, and directed to take charge of certain

property, on the representation that it belonged
to plaintiff's debtor, and was subject to be ap-
propriated to the satisfaction of plaintiff's judg-
ment against him. But on an intervention in

behalf of a claimant to the property it was deter-

mined that it did not belong to the debtor, and
that no portion of it could be appropriated to

the payment of plaintiff's claim, and in reversing

an order of the lower court, authorizing the
receiver to retain out of the proceeds of such
property a sufficient sum to compensate him for

his services and reimburse him for costs and
expenses incurred while discharging the duties

of receiver under the appointment, the court says:

'This provision of the order works a great injustice,

and is manifestly wrong. It compels the inter-

veners to pay the cost and expense occasioned by
the attempts of the plaintiffs to have their prop-

erty applied to the satisfaction of tlie debts' of

plaintiffs' debtor. And the court proceeds at

sc'me length, in language which is very applicable

to the case before us, but which we need not quote,

to say that the p(^-ssession of the prr]:)erty by the
receiver was from the beginning a \'iolati<^n of

interveners' rights; and that while the receiver
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may perhaps be entitled to compensation for

services and reimbursement for expenses, he must
look for such comijensati(^n and reimbursement
to the party at whose instance he was appointed;

and that while it might be true that, if the costs

and disbursements were beneficial to the ])arties

ultimately entitled to the fund, they might be
taken (;ut of the fund as against an original party

to the proceeding in which the receiver was
appointed, they could not thus be satisfied as

against an intervener asserting and establishing

his right to the property in hostility to the entire

receivership proceeding."

Frick V. Fritz, 124 Iowa, 529.

"As was said in Ogden City v. Bear Lake, etc.

Irr. Co., 18 Utah, 279, 55 Pac. 385: 'The expenses
incurred by the receiver that would ha\'e been
necessary for the appellant to incur, had it re-

mained in the possession of its property, and in the

contnjl of its business, were properly paid out of

the fund, but such as it would not have been neces-

sary for it to incur should be charged to the party

procuring the order. Such expenses should be
regarded as incurred in consequence of an error

at his instance. {Weston v. Watts, 45 Hun. 219;

City of St. Louis v. Gaslight Co., 11 Mo. App. 237;

Bank V. Bayne, 140 N. Y. 321, 35 N. E. 630;

Moyers v. Coiner, 22 Fla. 422; French v. Gifford,

31 Iowa, 428).' See, also, Cassidy v. Harrclson,

1 Colo. App. 458, 29 Pac. 525."

Hickey v. Parrot S. & C. Co., 32 M<>nt.

143, 154.

"We understand the rule supported by the

weight of auth(>rity is, when a recei\'er is appointed

on the application of one of the parties and takes

possession, and the appointment is afterwards

set aside because ernmeous, and the pn-perty

is returned, that all ex])enses incurred in c(-nse-

quence of the appointment, additicnal to those

that would have been necessary, had the property

remained with such oppf)site part)', ought not
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to be paid rut « f the fund, but by the party at

whose instance the appointment was made. The
expenses incurred by the receiver that would
have been necessary for the appellant to incur

had it remained in the possession <A its pniperty
and in the control rf its business was properly

paid out f f the fund, but such as it would not have
been necessary iuv him to incur she uld be charged
to the party procuring the order. Such expenses
should be regarded as incurred in consequence
of an error at his instance. Weston v. Watts,

52 N. Y. 219; City of St. Louis v. St. Louis Gas
Light Co., 11 Mo. App. 237; P. N. Bank v. Bayne
et al., 140 N. Y. 321; Moyers v. Corner, 22 Fla.

422; French v. Gifford, 31 la. 428."

Ogden City v. Irrigation Co., 18 Utah,

279, 282-3.

"The law is not so powerless that a court

of equity may be invoked to sustain an unjust

claim, and when it necessarily takes charge of

property by its receiver, can only pay that re-

ceiver cut of the funds in his hands, and as to

the receiver's charges must let the person who
rendered necessary the appointment go free of

costs and have the costs paid out of the proceeds

of an innocent party's property. Such a rule

would imply that an innocent party, after vindi-

cating his right to his property, might have it

taken to pay an expense resulting from the

wrongful act cf the defeated party. Where the

receivership is procured under the assertion of

an unjust and wrongful claim, as linalh' found
by the court, and the receiver is authorized to

take possession of the property of another on such
wrongful assertion, the court can protect the

injured party by returning the property of which
he was divested without its being diminished

to pay receiver's charges. Weston v. Watts, 45

Hun. 419; French v. Gifford, 31 Iowa, 228; Ver-

plank V. Mercantile Ins. Co., 2 Paige, 438; Rad-
ford V. Folsoni, 55 Iowa, 295."

Highley v. Deane, 168 111. 260, 272.
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A party who imj^roperly seeks the appointment

of a receiver should be required to pay the expenses

of the receivership. Myres v. Frankenthal, 55 111.

App. 390.

At p. 592: "It is urged by the respondents,

in support of their demurrer and of the judgment
thereon, that inasmuch as the court did not desig-

nate the persons by whom the exj)enses of the

receivership should be paid, the only remedy C'f

the receiver was to collect them (^ut (if the property
of w^hich he was placed in charge, and that, having
failed to collect them in this manner, he has no
right of actirn therefor against the parties to the

suit. It is unquestionably the general rule that

the costs of a receivership are primarily a charge
upon the fund in his possession, and are to be
paid out of that fund. But it is by no means the

rule that a receiver must in all cases look to that

fund for his reimbursement, and has no other

remedy if for an}' reason that fund is not available.

Mr. Beach says (Beach on Receivers, sec. 773):

'But it may sometimes happen that a direct lia-

bility is imposed upon the parties to the action,

or upon some of them, for the remuneration of

the receiver. This may result from the irregu-

larity of the appointment, or from the insuffi-

ciency of the fund, or out (A the agreement
between the parties.' And again, in section 774:

'The i"ule that the compensation of a receiver is

a charge upon the fund in his hands has been held

not to ap])ly without qualificati('n to the case

where the appointment was irregularh' made and
is vacated.' If he has taken property into his

custody under an irregular, unauth rized appoint-

ment, he must Ix^k f>.r his C' mpensation to the

parties at whose instance he was appointed, and
the same rule a]jplies if the property of which he
takes possessi(.)n is determined to belong to pers( »ns

who are not parties to the action, and is taken
from his possessi<^n by ]3aramount authority. As
to such property his appointment as receiver
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was unauthorized and conferred upon him no
right to charge it with any expenses. (High on
Receivers, sec. 796; Lammon v. Giles, 3 Wash.
Ter. 117; Joslyn v. Athens, etc. Co., 43 Minn. 534;
Highley v. Deane, 168 111. 266; Myres v. Franken-
thal, 55 111. App. 390; Heffron v. Knickerbocker,

57 111. App. 336; Knickerbocker v. McKindley
Coal, etc. Co., 67 111. App. 290; Howe v. Jones, 66
Iowa, 156; Tome v. King, 64 Md. 166.)

" It appears from the complaint herein that

at the time of the appointment of the plaintiff

as receiver the property of which he was placed in

charge was subject to the lien of a prior mort-
gage. It does not appear that this mortgagee
was a party to the action in which he was appointed
receiver, and it does appear that at the time of

his appointment an action was pending for the
foreclosure of this mortgage. The receiver, there-

fore, took the property subject to the judgment
to be rendered in that action. The mortgagee
therein was entitled to the full payment of his

judgment out of the proceeds of the sale there-

under, and the right of the receiver attached only
to the surplus. If there should be no surplus,

there was an 'insufficiency of the fund,' which
authorized him to look to the parties in the action

for his remuneration."
Ephraim v. Pacific Bank, 129 Cal. 589.

At p. 756 we find that certain Eastern bondholders

representing about $300,000.00 of bonds petitioned

the Court for the appointment of F. D. Nov/ell. At

pp. 646-7, 648, 649 and 650-1 we find that Henry

Endicott, Wilham Endicott (Jr. at that time), Wallace

Hackett, Aaron Hcbart and C. H. Sawyer also pe-

titioned the Court for the appointment of F. D. Nowell

as recei\'er. These latter bondholders represented more

than two-thirds of the whole issue of 500 bonds. The

District Court has found that these various petitions
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were signed by about 90 per cent of all the credit( rs

of the company. At any rate, it is herein a matter

of record that 66 per cent of the bondholders peti-

tioned for the appC)intment of F. D. Nowell in 1898

and acquiesced therein until the year 1906, for more

than eight years.

In regard to the payment of the expenses of a

receivership there are two lines of cases, one holding

that the expenses should be a charge upon the corpus

of the estate, and the other line holding that the

expenses should be paid by the party who has secured

the appointment. In the case at bar it dees not matter

much which doctrine this court should decide to fol-

low. In case the Court holds that the trust fund is

charged with the payment of all the receivership

expenses, it has the authority of the United States

Supreme Cc'Urt upon which to base its decision.

(Supra.) Should the Court hold that the parties

securing the appointment should be held liable for the

receivership expenses, the result is the same for the

reason that 90 per cent of the creditcjrs petitioned

for the appointment of F. D. Nowell. As to the

other 10 per cent of the creditors they are barred

by their laches in permitting the receivership to go

on without objection on their part for more than eight

years, and their unreasonable delay is aggravated

by the great pecuniary damage that would be suffered

by innocent parties who have changed their position

to the amount of more than $400,000.00. TJie strictest

doctrine of laches has been violated in this case, — un-

reasonable, unexcused delay and pecuniary damage

to innocent other parties in consequence thereof. The
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property of an insolvent, in equity, belongs to the

creditors. Where 100 per cent of the creditc)rs, both

mortgage bond and unsecured creditors, have assented,

expressly or impliedly, to these receivership proceed-

ings, and for eight years have acquiesced therein,

they must be held to have waived their equitable

rights in favor of the receivership creditors.

Therefore, on any theory, the receivership indebted-

ness should be decreed a prior lien, and entitled to

payment out of the corpus of the trust fund prior to

the bonds or any other claim or claims.

THESE BONDHOLDERS-STOCKHOLDERS ARE
BOUND BY THE ACTS OF THE RECEIVER.

These bondholders arc not coming into Equity with

clean hands. At pp. 540-1 is a list of the bondholders

of the Berners Bay company. At pp. 542-562 inclu-

sive is the stock ledger of the Company. Taking the

bondholders in rotation we find that H. O. Armour

is a stockholder (Tr. p. 549); so is Ogden Backus (Tr.

p. 548); also C. O. Bigelow (Tr. p. 550); also C. W.
Brega [Tr. p. 550); also Henry Endicott {Tr. p. 545);

also William Endicott {Tr. p. 545); also William E.

Garrison {Tr. p. 548); also Wallace Hackett {Tr.

p. 545); also Ida J. Hartley {Tr. p. 551); also Aaron

Hobart {Tr. p. 546); also Harriet P. Lamkin {Tr.

p. 540); also F. G. Landon {Tr. p. 551); also W\ H.

Learnard {Tr. p. 547); also J. Seaver Page {Tr. p. 552);

also J. F. Plummer, Jr. {Tr. p. 551); also R. B. Roose-

velt {Tr. p. 551); also C. D. Sabin {Tr. p. 549); also

C. H. Sawyer {Tr. p. 557); also F. L. Slade {Tr. p. 549);
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also The mas Stokes (7>. p. 544); also Mrs. F. E.

Taylor {Tr. p. 547); also Augustus White {Tr. p. 548);

also J. P. Jcnes {Tr. p. 557); also Guy Lamkin {Tr.

p. 553); also George M. Nowell {Tr. p. 549); also S. S.

Sprague (7>. p. 55G); also D. L. Webster {Tr. p. 552).

The total holdings ci the foregoing bondholders,

including the 260 held by Henry Endicott {Tr. p. 596),

are 480 out of the 500 bonds issued. The discrepancy

between the admitted number of 260 held by Henry

Endicott and that given in the list is not made ap-

parent of record. We therefcre find that holders of

ninety-six per cent of the bonds were and still are

stockholders of the Berners Bay Company. They

have been stockholders since the appointment of the

first receiver, Cassel, during the whole receivership.

{Tr. p. 558.)

Now, what is the legal consequence of such dual

capacities?

The court below held that the receiver, F. D.

Nowell, was the agent of the Berners Bay Ccmpany.

If so, the company is estopped to deny his authority.

"A corporation may render itself liable for

the acts of a person by holding him out to the

public as agent, or by permitting him to act as

such, and thereby becoming estopped to den\- his

authority."

21 Am. & Eng. Encyc. of Law (2 Ed.), 853.

See also Merchants Xatl. Bank v. State Natl. Bank,

10 Wall. 604, 644, 645.

Should it be contended that the compan}- had no

authority to allow F. D. Nowell to act as receiv^er such
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contention has n^> substance, for the cmpan}' un-

doubtedly had the right to assent to the appointment

of a receiver, lawfully made.

Should it be contended th£it the receiver, having

been illegally appointed, held over as the agent of the

company (and we understand that such is the con-

tenticn of appellees), then the stockholders of the

company must be held to have ratified the agency.

" It is not essential that there be some positive

act on the part of the stockholders in order that
he may be precluded from personally contesting
the corporate enterprise complained of. His in-

telligent though tacit assent thereto is sufficient."

2^ Am.& Eng. Encyc. of Law (2 Ed.), 88.

They have had actual knowledge during the whole

receivership. A majority of the board of directors

petitioned for the appointment of F. D. Nowell. No
objection has been made by any person for about nine

years.

"One of the strongest circumstances indica-

tive of this knowledge is that the libelants held
some stock in the company, and, presumably,
were aware of the real state of facts. Hawkins
V. Glenn, 131 U. S. 319, 329."

The Rosalie, 75 Fed. 31.

They had actual knowledge. It is not necessary to

deal in presumptions.

"A stockholder is so far an integral part of

the corporation that, in the view of the law, he
is privy to the proceedings touching the body
of which he is a member. '

'

Hawkins v. Glenn, 131 U. S. 329.

Hancock Nat. Bank v. Farnum, 176 U. S.

644.
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"In contemplation of law, they were before

the court in all the proceedings touching the
corporation of which they are members."

Sanger v. Upton, 91 U. S. 56. (head-note.)

"In the case of Glenn, Trustee, v. Williams,

60 Md. 93, this Court held that a decree of the
Virginia Court making assessments on stock of a
Virginia cor])oration, held by stockholders who
were not parties to the suit, was valid and binding
on them, both as to the necessity for the assess-

ment and the amount thereof. It was there said

that ' when the Court obtained jurisdiction of the

corporation, every stockholder, in his corporate
capacity, was a party to the cause, and was sup-

posed to be represented by the president and
directors, who were intrusted with the manage-
ment of the corporate interest of all the stock-

holders,' and again it was said, 'The judgment is

conclusive as against the corporation and its

property, and upon principle those who hold its

property or funds for the payment of debts ought
to be concluded, except where there has been
fraud or collusion.' That decision has been dis-

tinctly approved of by the Supreme Court of the

United States in Glenn v. Hawkins, 131 U. S. 330."

Castleman v. Templeman, 87 Md. 548-9

"This admission, so far as it extends, is in

accordance with the well-established doctrine that

the stockholders of a corporation are in privity

with the corporation as to all corporate matters,

and, in the absence of fraud, arc bound by a decree

against the corporation which establishes a corpo-

rate liability, and will not be permitted to assail

such decree in anv collateral proceeding. Hawkins
V. Glenn, 131 U. S. 319, 9 Sup. Ct.^739; Sanger

v. Upton, 91 U. S. 56, 58; Thomp. Corp., §§ 3392.

3393, and cases there cited."

Wilson V. Seymour, 76 Fed. 681-2.

"The respondents, being the principal stock-

holders in the corporation, and its managers, were
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as conclusively bound by that judgment as the
corporation itself. Hawkins v. Glenn, 131 U. S.

319."

Chicago, etc. Bridge Co. v. Anglo-Am.
Pack. etc. Co., 46 Fed. 587.

"The directors are the trustees or managing
partners, and the stockholders are the cestui que
trusts and have a joint interest in all of the prop-
erty and effects of the corporation. Per Wal-
worth, Ch., in Robinson v. Smith, 3 Paige, 222,

232; 5 Id. 607; Slee v. Bloom, 19 Johns. 479;
Hoyt V. Thompson, 1 Seld. 320."

Buell V. Buckingham & Co., 16 Iowa, 292.

"A majority of the board of directors of a
bank participated in a directors' meeting, at which
the cashier was directed to obtain a certain per-

son's consent to act as receiver, and the cashier

in behalf of the bank applied for a receiver, and
such person was appointed, and the officers and
directors of the bank, without protest, permitted
such receiver to go on in the administration of

his trust for more than five years. Held, that,

although the receivership was void, the bank was
accountable to the receiver for reasonable com-
pensation for his services and expenditures."

Tabor V. Bank, 83 Pac. 1061 (head-note 5).

At p. 2492 of the record will be found a list of

the directors of the Berners Bay Company. By
referring to pp. 646, 648, 649 and 650 it will be seen

that a majority of the directors of the company petitioned

for the appointment of F. D. Nowell as receiver.

" When, during a series of years or in numer-
ous business transactions, he has been permitted,

without objection and in his official capacity, to

pursue a particular course of conduct, it ma}' be
presumed, as between the bank and those who in
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good faith deal with it upon the basis of his

authority to represent the corporation, that he
has acted in conformity with instructions received

from those who have the right to control its

operations. Directors cannot, in justice to those

who deal with the hank, shut their eyes to what is

going on around them. . . . That which they ought,

by proper diligence, to have known as to the gen-

eral course of business in the bank, they may be
presumed to have known in any contest between
the corporation and those who are justified by
the circumstances in dealing with its officers upon
the basis of that course of business." (Italics

ours.)

Martin v. Wehh, 110 U. S. 15.

This receiver was permitted to go on in the admin-

istration of the trust for more than eight years without

objection. Almost every bondholder was a stockholder.

Three of these bondholders who petitioned for the

appointment of F. D. Nowell ^and who owned 325

of the 500 bonds were directors,— Henry Endicott,

Hackett and Aaron Hobart. We pray the judgment

of this Court as to their consent.

In case this receivership indebtedness is a valid

obligation of the Berners Bay Company, then it is a

valid obligation of the stockholders, they being bound

by such a decree. These receiver's certificates are

contracts which provide that they shall be a first lien

upon the properties of the company and they are

binding upon these stockholders. As bondholders these

stockholders are invoking the aid of a Court of Equity

to assist them in repudiating their obligations as stock-

holders. A liability of $400,000 and upwards has

been incun-ed. We maintain that the bondholders

have assented to the priority of such huge obligation.
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And we maintain that their acquiescence as stockholders

is an additional reason for holding them b'Amd by the

terms of the receivership indebtedness. They are

bound both as bondholders and as stockholders.

Suppose they had not assented as bondholders

but had assented and were estopped as stockholders.

Could it be maintained that a Court of Equity would

permit a party to repudiate his just obligation and duty

as a stockholder and enforce his lien as a bondholder,

to argue that while admittedly liable as a stockholder,

he proposed tfj divest himself of that capacity and ask

Equity to aid him, the selfsame party, in enforcing his

lien as a bondholder^ In short, a Court of Equity is

herein asked to aid these appellees in repudiating the

legal and just effect of their assent as stockholders,

upon the unsubstantial and technical plea of a change,

not of persons, but of mere capacities. We do not believe

that a Court of Equity will be so blind to substantial

justice as to permit a mere change in capacities pre-

vent doing justice to innocent parties who are sought

to be made the helpless victims of such iniquitous tech-

nicality. These bond-stockholders are individuals,

they are men. If they are bound as stockholders they

are bound as individuals,— as men. If they are bound

as men, individual men, it matters not in what capacity

they clothe themselves, they still remain men, the very

men who are bound by their acts. And the technical

or formal capacity in which they manifest themselves

in a Court of Equity does not change in any degree the

substantial fact that these are the identical men who are

bound in their capacity as stockholders. Equity

regards the substance and not the form. If they are
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bniind as stockholders, equity will not disregard the

substance and grasp at the shadow by hcJding them

not bound as bondholders. Equity is the conscience

of the Law. Conscience gives back but one answer,

—

that these identical men shall ncjt as bondholders

profit b)' their own wrong as str>ckholders.

"There are no doubt technical difficulties in

considering these several comjmnies as copartners,
or as having blended their powers and interests

together, so that whatever should have been done
by one, should be binding upon the others; and
yet, as they are all composed of the same individ-

uals, using several corporate powers for the same
end and purpose, with nothing but the form of a
record to distinguish them, equity would seem to

require that they should not have the power of

severing to the prejudice of any persons with
whom either might contract."

Proprietors of the Canal Bridge v. Gordon,
1 Pick. (Mass.) 305.

That is precisely what the bondholders are at-

tempting to do,— to sever to the prejudice of persons

with whom they have contracted, where there is n< (thing

but the form of a record to distinguish them.

At p. 475: "Not only are they stockholders
in the Atlantic and Gulf Railroad Company, but
the acceptance of the stock was an acknowledg-
ment of the validity of the contract between the
two companies. The issue of the stock was in

part performance of that contract, and this ap-
pears upon the face of the certificates. After thus
acquiescing in the purchase of the Atlantic and
Gulf Railroad Company of the branch railroad in

question, and of the amalgamation of stock inci-

dent to said purchase; and after the possession
and use of said road and its franchises by the said
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company as a part of its road-system for a period
of several years, the appellants are estopped from
questioning the validity of said transaction, and
cannot now repudiate their character of stock-

holders of the Atlantic and Gulf Railroad Com-
pany, and assume that of stockholders of the South
Georgia and Florida Railroad Company. To sus-

tain such a course on their part would have the
effect of ripping up and unravelling a thousand
transactions which have taken place on the basis

of the purchase and amalgamation referred to.

Whatever right the State may have to inquire

into the validity of such purchase and amalga-
mation, certainly the appellants have no right in

law or in equity to question it. In law, they are

stockholders of the purchasing company, in which
character they neither can, nor do, ask any relief;

in equity, they are participators in the face of all

the world in a transaction which is conceded to

have been fair and supposed to be lawful at the

time, and upon the faith of which numberless
transactions in business, and in the stocks and
bonds of the purchasing company, have un-
doubtedly been entered into. To give to the

appellants relief in any form in which it is asked,

would be attended with injury and injustice to

others who have innocently confided in the acts

of the appellants and their associates." (Italics

ours.)

Branch v. Jesup, 106 U. S. 468.

At p. 571: "On the same day a decree was
signed appointing O. Hammond, Jr., receiver, and
enjoining the Maryland Ice Company and all

persons from selling or disposing of any of the

company's property. This whole proceeding,

though ostensibly between different parties, occu-

pying opposite sides of the docket, was, in fact,

conducted bv the same individuals, who, under
other names, controlled both sides of the appar-

ent controversy, because the Trust Compan\-, the

plaintiff, acted at the instance and in behalf of

the first mortgage bondholders, and the Maryland



Ice Comi)any, the defendant, represented its stock-

holders, who were the same identical bondholders
and their agents and co-projectors of the original

undertaking."
At p. 573: '"The priority asserted by the

Central Tn.ist Company for the holders of the

Maryland Ice Company's first mortgage bonds is

a priority claimed in behalf of the very persons
whose agents and associates purchased the ma-
chines and contracted for the preservation of the

vendor's lien thereon. The London coq)oration

and Poor & Greenough, who are stockholders of

the Maryland company, claim, as creditors of the

very company w^hich they organized and control,

and whose obligations they were aware of, a
priority over the vendor of the machines, not-

withstanding the knowledge and information which
they had and were chargeable with when they
took the bonds, and notwithstanding the fact that

the very priority which they are now seeking to

defeat was one created b\' their own agents even
before the bonds were issued. No Court has ever

yet held that parties thus situated could success-

fully maintain such a position. It is the worst of

bad faith.'" . . . '"As bondholders they have no
standing to destroy or to impair the lien which,

as projectors of the company, they through their

own agents established in favor of some one else.'"

Page 234."

At pp. 577-8 : "If the holders of the first mort-
gage bonds by any fraudulent device procured for

their own benefit the execution and delivery of

the deed by the Hoopers for the mortgaged prop-

erty, and by the same means and for their own
advantage secured a waiver by the grantors of

their lien for the unpaid purchase money so as to

let in the first mortgage as the first lien; then,

upon the plainest princi]:)les of natural justice,

they will not be allowed in a Court of Equity to

enforce this lien of their own creation in their

own favor to the prejudice of, or even in preference
' to, the lien of the vendors for the purchase money
represented by the second mortgage bonds; even
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though the second mortgage bonds on their face

declare that issue to be subject to the hen of the

first. It is scarcely necessary to cite adjudged
cases in support of a proposition so plain and
self-evident as this. Courts of Equity will never
allow the mere form in which a transaction is

clothed or disguised by the parties who have
projected it for their own gain, to control or

defeat the legal or equitable rights of others;

particularly where an adherence to form and a
disregard of substance would result in the success-

ful consummation of a palpably fraudulent scheme.

1 Pom. Eq., sec. 379."

At pp. 582-3: "Through the Maryland Com-
pany, which they organized and own, they have
become holders of two hundred and fifty thousand
dollars of its bonds that are on their face a first

lien upon the property which they bought; and
they now seek, as though they were total strangers

to the original transaction, and were only con-

nected with the Maryland Company as bona

fide holders of its bonds, to sell for their own
benefit the mortgaged property to the obvious

prejudice of the subsequent lien held by the

vendors, and created by these same projectors,

though as stockholders the}^ owe the company
quite as much as they now endeavor in the capacity

of bondholders to recover from it. If, whilst they

are largely indebted to the company for the stock

thus acquired by them without any consideration

paid or promised, they be permitted as holders of

the first mortgage bonds to sell the property, and
thereby strike down the second lien, which they

themselves created, and which is held by persons

from whom they bought the property, which was
bought under stipulation they have not complied

with, as will be pointed out further on; the device

to which, in the very inception of the undertaking

they deliberately resorted 'to evade the law and
accomplish that which is forbidden' {Memphis,

&c. V. Dow, 120 U. S. 287), wih succeed under the

very eyes, and still worse, by the potent aid of a

Court of Equity."
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At pp. 583-4: "The Hoopers, whilst not seek-

ing by their answer or by their cross-bill to re-

cover a decree against the stockholders for the

payment of the second mortgage bonds out of

the amounts due on the stock, resist the claim

of the holders of the first mortgage bonds to have
the property sold so long as the latter owe to the

Mar\'land Company the par value of this unpaid
stock. In a word, they invoke the familiar and
salutary doctrine that he who seeks equity must
do equity. This doctrine, in its broadest sense,

may be regarded as the foundation of all equity,

and as the source of every rule of equity juris-

prvidence, since it is undeniable that Courts of

Ecjuity do not recognize and protect the equitable

rights of litigant parties unless such rights are,

in pursuance of the settled juridical notions of

morality, based upon conscience and good faith.
' Whatever be the nature of the controversy

between two definite parties, and whatever be

the nature of the remedy demanded, the Court
will not confer its equitable relief upon the part}'

seeking its interposition and aid. unless he has

acknowledged and conceded, or will admit and
provide for all the equitable rights, claims and
demands justly belonging to the adversary party,

and growing out of, or necessarily involved in.

the subject-matter of the controversy.' 1 Pom.
Eq., sec. 385."

Hooper v. Central Trust Co., 81 Md. 559.

This Honorable Court in the case of G. V. B.

Mining Co. v. First Natl. Bank, 95 Fed. 23, concern-

ing an analogous situation, has expressed the following

doctrine

:

At p. 28: " Can appellant take any advantage
of its own wrong or of any of the irregular acts

of its officers? Can it. after allowing Bryan and
Venable to pursue the course they did, holding

them out to the world as qualified to transact the

business in the manner stated, be allowed to deny
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their authority? Should a court of equity visit

their faults of omission or commission upon inno-

cent parties who acted in good faith, honestly
believing that Bryan and Venable had authority
from the corporation? Do the facts show, as

appellant claims, that the appellee had full knowl-
edge of the true state of facts, and acted with its

eyes wide open, knowing that the acts of Bryan
and Venable were without authority of law?"

At p. 29: "In endeavoring to sustain and up-
hold a law made for the protection of innocent
stockholders, we should be careful not to announce
a doctrine that would permit the leading stock-

holders, under the guise of a corporate name, to

commit frauds by taking advantage of their own
wrong. ... In the consideration of the legal

questions herein presented, it must constantly be
borne in mind that we are confining ourselves to

the peculiar facts established by the evidence, as

distinguished from the general principles appli-

cable to the power of officers to bind the corpora-

tion. We are called upon to deal solely with
exceptions to the general rule. In this view it

becomes unnecessary to discuss the various

authorities cited by appellant's counsel as to the

general manner in which corporations are legally

authorized to transact their business. The vital

question is whether, from the manner in which
the G. V. B. Mining Company transacted its

business, it can take advantage of its acts against

the appellee. We are of opinion that, from the

facts, it cannot do so."

At p. 30 : "Courts must deal with persons and
corporations as they find them dealing with each
other. Where the president of a corporation is

given full power and authority to conduct and
manage its business, and deal with the property
and affairs of the corporation in such a manner,
and for such a length of time, as to justify others

with whom he transacts business in believing that

he had authority to do the acts in the manner and
way performed by him, the people with whom he
transacts business have the right to deal with
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him upon the assumption that he has such author-
ity; and the coq^oration, having knowledge of the

exercise of such acts, and of the manner in which
the corporate business was transacted, cannot
thereafter, to the injury and prejudice of such
parties, deny his authorit)', or disaffirm or set

aside his acts. Merchants' Nat. Bank v. State

Nat. Bank, 10 Wall. 604, 644; Martin v. Webb,
110 U. S. 7, 3 Sup. Ct. 428; Allen v. Wilson, 28
Fed. 677, 680; Poole v. West Point Butter &
Cheese Ass^n, 30 Fed. 513, 520; Johnson v. Insur-

ance Co., 46 Neb. 480, 490, 64 N. W. 1100; Carpey
V. Doivdell, 115 Cal. 677, 683, 47 Pac. 695; Union
Gold Min. Co. v. Rocky Mountain .Wat. Bank,
2 Colo. 248, 257; Illinois Trust & Sav. Bank v.

Pacific Ry. Co., 117 Cal. 332, 346, 49 Pac. 197,

202; Fay v. Noble, 12 Cush. 1, 17; Lee v. Mining
Co., 56 How Prac. 373; Calvert v. Stage Co., 25

Or. 412, 36 Pac. 24; Carrigan v. Improvement
Co., 6 Wash. 590, 34 Pac. 148; Sparks v. Transfer

Co., 104 Mo. 531, 539, 15 S. W. 417.
" Moreover the corporation for several years

had the benefit of the money drawn from the

bank, and upon divers notes, which were renewed
by the notes which the mortgage was given to

secure, and cannot, after such length of time,

never having made any objection thereto, during

the transactions, be heard to deny the validity of

the same. Union Gold Mining Co. of Colorado

v. Rocky Mountain Nat. Bank, 96 U. S. 640; Pitts-

burg, S. & St. L. Ry. Co. V. Keokuk & H. B. Co.,

131 U.S. 371, 381, 9 Sup. Ct. 770; Construction

Co. V. Fitzgerald, 137 U.S. 98, 109, 11 Sup. Ct.

36; Wood v. Waterworks Co., 44 Fed. 147. 150;

Railroad Co. v. Kittel, 2 C. C. A. 615, 52 Fed. ()3.

73; Railway Co. v. Siddell, 14 C. C. A. 477, 67

Fed. 464, 469; Hardware Co. v. Phalcn, 128 Pa.

St. 110, 118, IS Atl. 428; Allen v. Power Co.,

13 Wash. 307, 309, 43 Pac. 55; Gribble v. Brewing
Co., 100 Cal. 67, 71, 34 Pac. 527; Bradley v.

Ballard, do 111. 413. 419."

At p. 34: "The stockholders are bound by
their consent, as well as by their failure to make
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objections, to the manner in which the business

was transacted, and the parties with whom the
corporation transacted its business had the right

to beHeve that it was not exceeding its powers.
The general pubhc are not interested in this suit.

It is evident that neither Bryan nor Venable,
if they had continued in charge of the corpora-
tion, could be heard to say that their acts were
illegal, without authority of law, and wholly void.

It cannot consistently be said that the acts of

the Thurber faction stand in any better light.

When they took charge of the mines on July 11,

1895, which was within a month after the execu-
tion of the mortgage in question, they apparently
endeavored to be honest and just to all parties

concerned. They continued working under the
lease and agreements referred to in the foregoing

statement up to October 6, 1897, with full knowl-
edge of all the facts, without interposing any ob-

jection to the manner in which the indebtedness

was incurred and mortgage executed. Then, when
they found they would not be able to pay the

debts of the corporation, as they had agreed to

do and partially did, they determined to take
advantage, if they could, of all the acts of Bryan,
and, with Venable 's willing assistance, save some-
thing for themselves from the general wreck, and
to this end they procured their directors to pass

a resolution ' condemning as unauthorized the notes

and mortgage in this suit,' and empowering the

president (Thurber) to resist this action, and b}?"

this means they have endeavored to shield them-
selves from all wrong under the guise of the inno-

cent name of the corporation. As against the

appellees herein, they have no superior equity, and
the corporate name ought not to be used, and
cannot be used, for the purpose of avoiding the

payment of the debts of the corporation incurred

tmder conditions which made the corporation

liabel. To so hold would lead to frauds innumer-
able."

G. V. B. Mm. Co. v. First Nat. Bank,
95 Fed. 23.
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"Citation of authorities to this point is un-

necessary, as the whole subject has recently been
examined by this court, and the rule clearly laid

down that a corporation, quite as much as an
individual, is held to a careful adherence to truth

in their dealings with other parties, and cannot,

by their representations or silence, involve others

in onerous engagements, and then defeat the cal-

culations and claims their own conduct has super-

induced. Zabriskie v. the Cleveland, &c. Rail-

road Co., 23 How. 400."

Bissell V. City of Jeffcrsonville, 24 How.
300.

There is this further circumstance. At p. 541 is

a list of the bonds of the company held as collateral

security and the holders thereof. This list was made

from the books of the company as they stood in July,

1900. {Tr. p. 539.) The amount of bonds thus held

as collateral in July, 1900, is $318,000.00, or nearly

64 per cent of the whole issue. We find that two and

one-half years after F. D. Nowell was appointed re-

ceiver these stockholders held as collateral security

$318,000.00 of the bonds which still belonged to the

company itself. When the four directors of the com-

pany joined in petitioning for the appointment of

F. D. Nowell, the company itself must still have

owned and had in its possession at least 64 per cent of

the total issue of its mortgage bonds. Therefore, when

these stockholders took over the ownership, provided

they have duly and properly exercised their rights as

pledgees so to do, of these $318,000.00 of bonds held

in July, 1900, as collateral, they took with actual knowl-

edge of the receivership litigation and of the infirmity

with which the mortgage lien had been burdened.
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They are not bona fide ptirchasers for value without

notice. The bonds were in default and they knew it.

They also knew of the existence of the receivership,

the issuance of receiver's certificates, and the incurring

of indebtedness by the receiver, which had been

decreed a prior lien paramount to the mortgage lien.

Under these circumstances they now claim that the

mortgage lien has not been subordinated to that of the

receiver's indebtedness. It does not appear of record

herein that they have become the legal owners of

these 318 bonds. But granting that the legal title

has become vested in them, they have taken them

since July, 1900, with actual notice of the fact that

the mortgagor, the Berners Bay Company, had bur-

dened the mortgaged property with a prior lien. It

is a plain proposition that a purchaser of a mortgage

who takes with actual notice of the fact that the

mortgagor has previously consented to subject and

has for a valuable consideration subjected the mort-

gaged property to a lien which in express terms is

stipulated to be a first and paramount lien, must be

deemed in equity to have purchased his mortgage

subject to such first and paramount lien (herein the

receivership lien), and he cannot be permitted to

invoke the aid of a court of equity in an attempt to

supersede that prior equity subject to which he has

purchased his mortgage. Furthermore, the receiver-

ship creditors herein are not only prior in equity but

the receiver, from whom they derive their equitable

rights, is in possesion of the trust fund. We find

these to be further good and satisfactory reasons why

these bondholder-stockholders should be barred of
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any right to attack the priority of the receivership

lien, and we respectfully submit that it is just and

proper that the decree of the trial court be reversed.

MISCELLANEOUS ERRORS BRIEFLY
DISCUSSED.

The c('Urt erred in striking the parts mentioned

in Assigimient of Error III, and as set forth on pp.

2624-2631, which allegations are ti^ue in fact, but by

being struck it became impossible for the allegations

therein contained to be put in issue by the denials of

appellees, thereby cutting off intervenors from their

privilege of offering evidence to prove these said allega-

tions ordered struck from the original petition of inter-

vention.

The court eiTed as set forth in Assignment V,

pp. 2631-32, since absolutely no proof whatever was

offered to show that the trustee had been requested

in writing by a majority of the bondholders to fore-

close.

The cc'urt erred in its tenth finding of fact, as set

forth in Assignment VII, pp. 2632-34, for the reason

that the accounts oi the receiver conclusively prove

that these large amounts of money were sent to

Alaska by Mr. Thomas S. Nowell in his personal ca-

pacity for the purpose of protecting the Berners Bay

Company against its creditors and from bankruptcy,

whereby Thomas S. Nowell became a creditor of said

cf^mpany and was subrogated to the rights of the

crediti-Ts whose debts he had so i)aid out of his personal
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resources. It further erred in finding that F. D.

Nowell had entered into an agreement with the then

unpaid creditors of defendant corporations to use the

funds advanced by Thomas S. Nowell in operating and

developing said property instead of canceling the

indebtedness and discharging the receivership, for the

reason that no evidence of such agreement can be found

in the record.

The court erred in that portion of its twenty-

third finding of fact, as set forth in Assignment XV,

p. 2638, which was in effect that all the indebtedness

of the receiver, F. D. Nowell, incurred in cause No. 603,

was incurred subsequently to the payment of Decker

Brothers, which finding is not only wholly unsup-

ported by the evidence, but which finding is abso-

lutely disproved by the evidence showing that F. D.

Nowell's predecessor had left the receivership burdened

with expenses amounting to more than $3,600.00,

unpaid at the time of the appointment of F. D. Nowell;

and, further, that there were at least $50,000.00 due

laborers before Receiver Nowell's appointment, which

claims had been made a prior lien and which claims

had been partially satisfied by Thomas S. Nowell out

of funds derived from his pers(3nal resources, and of

which thousands of dollars still remain unpaid, whereby

the amount of the claims due the laborers had not been

satisfied by the company itself, but by its president

out of his personal resources, who was thereby sub-

rogated to the first lien accorded such labor claims

for that part of said claims which he, in his personal

capacity, had paid.

The court erred, as set forth in Assignment of
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Error XVI. p. 2G38, as the accounts of the receiver

show that thousands upon thousands of dollars had

been paid for assessment work, j^reservation of the

property, and necessary expenses for care and im-

provement. The Assignment of Error states that the

evidence conclusively showed that at least $48,600.00

had been disbursed for such expenses, but the writer

of this brief having had but about thirty-two days

net in which to write this brief has been unable to

verify this statemient, for lack of time.

The court erred as set forth in Assignment of

Error XVII, p. 2638, for the reasons therein set forth.

We have discovered no pleading or evidence calling

in question the allowance of $5,000.00 per annum

to Receiver Nowell, which allowance was in the dis-

cretion of the appointing court, and the propriety of

which allowance is not in issue. We submit that

such allowance was not an abuse of discretion, since

the duties of the receivership occupied almost the entire

time of the receiver, and in the absence of pleadings con-

testing such allowance or of evidence to prove an abuse

of discretion on the part of the court below, we maintain

that such allowance is not open to question in this court.

The court erred as set forth in Assignment of

Error XIX, wherein the c(>urt below found to the

effect that prior to March 5, H)0(), the ti*ustee gave

notice of default on the bc.nids to the Berners Bay

Company. The only direct evidence we can find on this

point is to be found in the testimony of Thomas S.

Nowell, at i:>p. 536-7, wherein Mr. Nowell testifies

that he has no recollection cr knowledge of ever hav-

ing received such notice.
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The ccAirt erred as set forth in Assignment of

Error XX, p. 2639, in finding in effect that the sum

of $67,896.43, expenses and salary of the receiver,

F. D. Nowell, was subsequent and subject to the

payment of all costs and expenses of the suit and all

receiver's certificates. We have shown that the

District Court had jurisdictional powers to make the

appointment of Receiver Nowell; that there was a

valid and subsisting cause of action; that 90 per cent

of all the creditors of defendant companies petitioned

for his appointment; that the remaining 10 per cent

acquiesced in the receivership without objection for

about nine years; that the trustee has had notice of

the receivership, and of the issuance of receiver's

certificates, and has trafficked in the same. In ad-

dition to these facts, the doctrine is well established

that the salary of the receiver and the necessary ex-

penses of the care and maintenance of the property

are a first charge upon the corpus of the trust without

regard to whom the property may belong, and in view

of the foregoing state of facts and the well-established

principles of law relating to the costs, administration

and maintenance of the property in receivership pro-

ceedings, we maintain that to subordinate the salary

of the officer of the court, and also the remaining costs

of administration not only to the claims of the receiver-

ship creditors, but also to the mortgage lien, was a

grievous error.

The court erred in refusing the prayer set forth

in Assignment of Error XXIX, pp. 2644-5, for the

reason that the accounts of the receiver show that

large amounts of money were furnished by T. S.
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Nowell in his personal capacity to F. D. Nowell in his

individual capacity, and not as receiver, which money

was used for paying the expenses of the receivership

and allowed claims against it, which action was ac-

quiesced in b\- T. S. Nowell and by the several creditors.

THE INTERNATIONAL TRUvST COMPANY IS

LIABLE IN DAMAGES FOR THE FULL
AMOUNT OF THE MORTGAGE AND

ACCRUED INTEREST.

The International Trust Company, when it as-

sumed its duties as trustee of the mortgage deed of

trust, subscribed and agreed to the following express

provision of the mortgage deed, viz.: "Provided, that

the holders of a majority of the bonds then ( utstand-

ing mav, in writing, instruct the trustee to declare

said principal due, or to waive any default in any

payment herein provided, or may annul or reverse

the determination of the trustee; but no action shall

affect subsequent defaults of a like nature, it being

understood and agreed that all right of action under

this indenture shall be and is vested exclusively in

the party of the second part, its successor or successors,

as continuing trustee, and under no circumstances shall

any individual bondholder or number of bondholders,

have the right to institute any proceedings in law or

equity under or by virtue of this instrument for the

purpose of enforcing any remedy herein provided."

{Tr. ]). 169.) (Italics ours.)

At pp. 171-2 of the record the mortgage deed of
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trust contains the following provision: "Ninth. Said

party of the second part c>r any successor or successors

in the Trust hereby created, shall be accountable only

for reasonable diligence and good faith without gross

negligence or willful default in the management of

the Trust."

The doctrine that the bondholders upon failure

of the trustee to protect their interest may come into

equity upon non-payment of any installment of interest

on the bonds and file a bill for the enforcement of the

security by the fc-reclosure of the mortgage and sale

of the mortgaged property is well established. This

right belongs to each bondholder separately, and its

exercise is not dependent upon the cooperation or the

consent of any other or of the trustee. It is properly

and strictly enforceable l»y and in the name of the

latter, l;ut, if necessary, may be procured without,

and even against them. It follows from the nature

of the security and arises upon this fact, unless re-

strained by its terms. (See 5 Thompson on Corp.,

§ 6210.)

We find that by the express terms of the mort-

gage deed of trust the bondholder has contracted away

this right to come into equity and enforce his rights

in case of default on the i^art of the trustee to pro-

tect the subject-matter of the trust. Whether or n*)t

such provision would preclude the bondholder is a

question with which we herein have nothing to do,

but by having assented to such express provision, it

is clear that the International Trust Company as-

sumed the whole and undivided responsibility of pro-

tecting the trust. A trustee of a mortgage is under
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the same duties as any c»ther trustee. He is bound to

see that the [subject-matter c-f the trust is not di-

minished or damaged in any way, and after default

upon the bonds the duty of a trustee becomes an

active one. He is not allowed to sit quietly by where

there is danger to the mortgaged property or where

a foreclosure should be had. The law requires the

trustee to act and a bondholder by suit may compel

him to act, and especially after default in the mortgage

are the tinistee's duties active and exacting. (See

3 Cook on Corporations, § 815, citing Sturges v. Knupp,

31 Vt., p. 1, at p. bb. See also First Xatioticd Insur-

ance Co. V. Salisbury, 130 Mass. 309-10.

What are the facts in this present appeal? The

receiver was appointed in December, 1897. The

trustee testified that he had knowledge of it soon after.

Nothing has ever been paid upon the principal or

interest of the bonds. The bonds after twelve months'

default could be declared due and foreclosure pro-

ceedings had. On July 1, 1897, the twelve months'

continuous default in payment of interest had ensued,

therefore, since July 1, 1897, the trustee has been in a

position to enforce the bondholders' rights by means

of foreclosure proceedings. In 1902 the trustee as-

sented to a contract whereby certain property bek^ng-

ing to the American Gold Mining Company — upon

which property the trustee held in trust a mortgage

deed — was agreed to be sold for SI 25.000.00 in cash,

of which SI 5.996.29 was devoted to the purchase of a

Bemers Bay receiver's certificate, of which fact the

trustee must have been cognizant. It has participated

in at least one of the reorganization plans which the
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company and bondholders have attempted to con-

summate. It took no action of its own motion, and

might never have become a party to this Htigation

had it not in December, 1905, been made a party on

motion of the defendant companies. We maintain

that such a record of neglect by a trustee to protect

the beneficiaries of the mortgage deed of trust can

scarcely be found in the books. The trustee would

have us believe that the mortgage bondholders have

never consented to the receivership proceedings, or to

the priority of the receiver's indebtedness, and it

certainly has testified that the Trust Company itself

never consented. The Trust Company had expressly

bargained that the duty to protect the trust should

devolve entirely upon itself. It deliberately assumed

that liability. It deliberately did everything in its

power to take away from the bondholders their equi-

table right to proceed in equity in case of default or

neglect on the part of the trustee. It has expressly

agreed that it shall be liable only for gross neglect.

We respectfully submit that the record herein shows

that this trustee for more than eight years has not

taken any steps to protect the trust which it expressly

accepted, and we respectfully submit that it has been

guilty of the grossest possible neglect for which it has

agreed it shall be held liable. This trustee has alleged

that under the most favorable circumstances the

properties cannot be s(^ld for more than the principal

of the mortgage bonds, whereby it will be perceived

that the receivership creditors would recei\'e not a

dollar. In view of the indisputable evidence of the

grossest neglect by this tnistee, we submit that it

293



would be highly inequitable to permit this trustee

to escape from the just liabilities resulting from such

gross neglect and to compel the receivership creditors,

who are innocent of all wnng, to bear that burden.

It is not to be denied that the International Trust

Company is amply able to respc nd in damages for the

full amount of the mortgage lien and accrued interest,

— something like $900,000.00 At pp. 1599-1601 will

be found letters frcni the International Trust Com-

pany addressed to Messrs. Malony & Cobb of Juneau,

Alaska. The heading of these letters states that it is

capitalized for $1,000,000.00, and that it possesses a

surplus of $2,000,000.00, making an aggregate of

$3,000,000.00 available for the payment of any dam-

ages that may be justly due from it. We respectfully

submit that as a matter of equity and justice these

receivership creditors should receive their money for

which they have waited so long, and that the Inter-

national Trust Company, a tnast company with a

cash surplus double its capitalization of $1,000,000.00,

should be held legally responsible ior the conse-

quences of its ov/n gross neglect, in failing to protect

the trust fund in accordance with the terms of the

indenture to which it was a party.

JURISDICTION.

The Court erred in holding "that since the 11th

day of February, 1898, and up until the appearance of

the International Trust Company in cause No, 603,

there was no valid, subsisting cause of action in contro-

versy between the parties before this Court in said cause

294



No. 603, and that this Court had no jurisdiction of said

cause, to hear, try, or determine any matter or thing

therein nor to authorize the issuance of any of the Re-

ceiver's certificates in these findings described, or to

authorize the incurring of any indebtedness by the Re-

ceiver, F. D. Nowell, and that all of said Receiver's

certificates and all Receiver's obligations incurred prior

to the appearance of the International Trust Company

in said cause No. 603, are void, except as obligations of

the Berners Bay Mining & Milling Company, Seward

Gold Mining Company, Ophir Gold Mining Company,

and Northern Belle Gold Mining Company." {Assignment

of 'Error, XXII. Tr, pp. 2640, 2641.)

The court below erred in the eighth finding of fact

(Tr. p. 432) wherein it found "that thereafter and on

the 11th day of February, 1898, Frederick D. Nowell,

acting for said defendant corporations, whose superin-

tendent and manager he then was, duly paid the plain-

tiffs. Decker Brothers, in full for the demands held by

them against said defendant corporations and sued upon

by them in said cause No. 603, and for the enforcement

of which said claims said action was brought, and in

which said cause the said E. F. Cassel was appointed

receiver" (Finding of Fact, VIII. Tr. p. 432), which

"said finding is wholly unsupported by the evidence, all

the evidence upon the question being that a part pay-

ment to Decker Brothers was made on said date through

F. D. Nowell by Thomas S. Nowell as an accommodation

to the said Decker Brothers and the defendant corpo-

rations and that said payment in no manner did, or was

intended to extinguish the debt of the said corporations."

{Assignment of "Error, VI. Tr. p. 2632.)
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The Court erred in refusing the prayers of the

receiver and intervenors, Nowell and Clapp as set forth

in Assignments of Error, 42, Tr. pp. 2669-70, and
46, Tr. p. 2672.

I.

THE DISTRICT COURT HAD JURISDICTION OF THE

SUBJECT-MATTER,

It is not to be doubted that the District Court

had jurisdiction over the subject-matter.

" By jurisdiction over the subject-matter is

meant the nature of the cause of action and of

the reHef sought ; and this is conferred by the
sovereign authority which organizes the court,

and is to be sought for in the general nature of

its powers, or in authority specially conferred."

Cooper V. Reynolds, 10 Wall. 316-7.

" The District Court of Alaska is to be re-

garded as the Supreme Court of that Territory

within the meaning of the fifteenth section of the

act of March 3, 1891."

Steamer Coqititlam v. U. 5.. 163 U. S. 346.

In the case of In re McKenzie, 180 U. S. 536, it

was held that orders of the District Court of Alaska,

second division, appointing a receiver and granting

an injunction, are appealable to the Circuit Court of

Appeals for the Ninth Circuit.

In McAllister w. U.S., 141 U.S. 17'.). it was said

that "it is clear that the District Court for Alaska

was invested with the powers of a District Court and

a Circuit Court of the United States, as well as with

general jurisdiction to enforce in Alaska the laws of
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Oregon, so far as they were applicable and were not

inconsistent with the act and the Constitution and

laws of the United States."

"A court of equity has general power to ap-
point a receiver for the assets of a foreign corpo-

ration within its jurisdiction."

Shinney v. No. Am. Sav. L. & Bldg. Co.,

97 Fed. 9 (head-note No. 1).

" TITLE VI.

Of Persons specially authorized to execute
process in particular Cases. § 1061 (1029). A
receiver may be appointed in any civil action,

suit or proceeding other than an action for the

recovery of specific personal property, —
1. Provisionally, before judgment or decree,

on the application of either party, when his right

to the property, which is the subject of the action,

suit, or proceeding, and which is in the possession

of an adverse party, is probable, and the property
or its rents are in danger of being lost or materially

injured or impaired;

2. After judgment or decree, to carry the

same into effect

;

3. To dispose of the property according to

the judgment or decree, or to preserve it during

the pendency of an appeal, or when an execution

has been returned unsatisfied, and the debtor

refuses to apply his property in satisfaction of

the judgment or decree;

4. In cases provided in this code, or by
other statutes, when a corporation has been dis-

solved, or is insolvent, or in imminent danger of

insolvency, or has forfeited its corporate rights;

5. In the cases provided in this code when
a debtor has been declared insolvent."

HilVs Annotated Laws of Oreg., 2 Ed.

§ 1061.

The foregoing statute was in force in Oregon at

the time the a]3]3ointment of the receiver was made.
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The District Court not only had the power inherent

in a court of equity to appoint a receiver, but it

also had the statutory power. Chapter 77, Sect.

753, Title 1 1 of the Alaska Civil Code regulating the

appointment of receivers is almost a verbatim repeti-

tion of the Oregon Statute.

The District Court of Alaska had the necessary

jurisdictional power to appoint the receiver herein

and therefore it had jurisdiction over the subject-

matter.

II.

THE DISTRICT COURT HAD JURISDICTION OF THE PERSON

OF DEFENDANT.

" Jurisdiction of the person is obtained by the

service of process, or by the voluntary appear-

ance of the party in the progress of the cause."

Cooper V. Reynolds, 10 Wall. 316-7.

The action of Decker Brothers v. Berncrs Bay

Mining & Milling Company was commenced on

December 15, 1897, by filing of complaint and issuance

of summons and filing of a motion, which said com-

plaint and motion, among other things, asked that a

receiver fur the four defendant companies be appointed.

After hearing argument of counsel and full presenta-

tion of the case, one E. F. Cassel was ap]iointed receiver

of said corporations. (7>. p. 1483.)

" Service of a copy of the complaint and
summons was made on Willis E. Nowell, superin-

tendent of the Bemers Bay Company, on Decem-
ber 15, and on that day Malony & Winn, attorneys,

appearing for the defendant corporations, the
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Court (Hon. Chas. S. Johnson, Judge) made an
order appointing E. F. Cassel receiver of all the

property of the four defendant corporations.

Two months after his appointment, on February
12, 1898, Cassel resigned his trust as receiver, and
on the same day Fredk. D. Nowell was appointed

in his place."

Decision on the Merits, Tr. pp. 2581-2.

(Italics ours.)

A general appearance to the merits by a defendant

waives all defects in the service. St. Louis, &c. R. Co.

v.McBride, 141 U.S. 127.

Appearance by attorney cures all irregularity of

process. Knox v. Summers, 3 Cranch, 496.

"A corporation, like a natural person, may
appear voluntarily by attorney, and such appear-

ance gives jurisdiction to the same extent as if

there was actual service of process. (Osborn v.

U. S. Bank, 9 Wheat. 830; Brown v. Nichols, 42

N. Y. 26; McCormack v. Penn. R. R. Co., 49 Id.,

303; Watson v. Cabot Bank, 5 Sandf. 423; Code,

§ 139)."

Attorney-General v. Guardian, etc. Ins. Co.,

11 N. Y. 275.

" A voluntary and general appearance b}^ a

foreign corporation gives jurisdiction over it."

2 Encyc. PI. & Pr. 642.

Service of cc mplaint and summons was had upon

the superintendent of the companies, defendants

appeared by their attorneys, there were "hearing,

argument of counsel and full presentation c^f the case."

It must be conceded that the District Ccnu-t had

jurisdiction of the person of defendant corporations.
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III.

IN THE DISTRICT COURT HAD JURISDICTION OVER
THE RES.

"Jurisdiction over the res or property is the

power of a court over the thing, the subject-

matter before it, without regard to the person
who may be interested therein."

17 Am. & Eng. Encyc. of Law (2 Ed.),

1000.

"That a general power exists to appoint a re-

ceiver of the assets of a foreign corporaticsn within
the jurisdiction of the court appointing is well

settled. Williams v. Hintenneister, 26 Fed. 889;
Murray v. Vandcrbilt, 39 Barb. 140; Trust Co. v.

Miller, 33 N. J. Eq. 155; 5 Thomp. Corp. §§ 6860,

6801. And the case of Buswell v. Order of Iron

Hall, 161 Mass. 224, 36 N. E. 1065, is a precedent
for the appointment here made. Jurisdiction

of the person is unquestioned. The corporation
was regularly served with process, appeared, and
answered the complaint, and has never cibjected

to the jurisdiction. The appointment of a receiver

was a part (;f the relief expressly sought in the suit,

and there was an attempt to state a cause of acticn

therefor. If, for the purposes of the argument,
it were admitted that the complaint did not state

a good cause < f action, or affirmatively showed that

the plaintiff was not entitled to the relief prayed,
the jurisdiction would still exist. An appointment
on such a bill would be erroner.us, but in no sense

void. The action of the court being properly

invoked, its determinati-jn would not be V(»id for

want of jurisdiction, so long as it was within the

issues tendered. Reynolds v. Stockton, 140 U. S.

254-269; 11 Sup. Ct. 773; Moore v. Martin, 38 Cal.

428; Ricketts v. Sprakcr, 77 Ind. 371; hi re Latta,

43 Kan. 533; 23 Pac. 655; Young v. Lorain. 1 1 111.

624; Van Fleet, Coll. Attack, § 61."

Shinney v. No. Am. Sav. L. & Bldg. Co.,

97 Fed. 10, 11.
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The properties of the four defendant companies

are situated within Division No. 1 of the District of

Alaska, therefore the District Court had jurisdiction

over the res, or property of defendants.

The District Court had all kinds of jurisdiction,

— jurisdiction of the subject-matter, jurisdiction of

the person and jurisdiction of the res. An appoint-

ment of a receiver by a court having such jurisdic-

tional powers cannot be adjudged void. The appoint-

ment may be erroneous and liable to reversal upon

appeal. It cannot be void.

"Where the appointment of a receiver de-
pends on whether the bill contains allegations

justifying equitable cognizance, an order appoint-
ing the receiver is not void, though the determina-
tion of the sufficiency of the bill was erroneous."

Clark V. Brown, 119 Fed. 130 (head-note
No. 1).

IV.

THE APPOINTMENT OF A RECEIVER LIES IN THE

DISCRETION OF THE COURT.

"The appointment of a receiver is a matter
within the discretion of the court, and will not be
reviewed unless there be a gross abuse of the dis-

cretion. Bates Fed. Proc. § 582."

Briggs V. Neal, 120 Fed. 227.

See also Wiswall v. Sampson, 14 How. 64; R. R.

Co. V. Sautter, 2 Wall. 510; Farmers L. & T. Co. v.

Chic. & A. Ry. Co., 27 Fed. 147; Copper Hill Min. Co.

V. Spencer, 25 Cal. 16; Beale on For. Corpns. § 791;

23 Am. & Eng. Encyc. of Law (2 Ed.), 1039.
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These appellees are praying this Court to review

the exercise of discretionary powers after eight vears

of grossly negligent delay coupled with actual notice

and actual participation in the appointment of F. D.

Nowell as receiver and in the issuance and purchase of

the receiver's certificates, supra.

By referring to the petition of the creditors pray-

ing the Court to appoint F. D. Nowell as receiver, it

will be seen that the Court was first asked to dissolve

the receivership and return the property to the de-

fendants, but if the Court did not see its way clear thus

to terminate the receivership, then to appoint F. D.

Nowell as receiver in lieu of Cassel. {Tr pp. 754-5.)

In this connection it should be remembered that the

labor claims had been made a prior lien on the prop-

erty (Tr. pp. 713-4); that a large amount of these

claims were unsatisfied at the time F. D. Nowell was

appointed {Tr. p. 1285); that the miners were hold-

ing possession of the mines and buildings because of

their lack of confidence in Cassel as receiver {Tr. pp.

2539-40) ; that Cassel (the predecessor of F. D. Now^ell)

had been unable to reduce the property into possession

owing to the opposition to him of the laborers {Tr.

p. 2543), and that therefore had the receivership been

dissolved there would have been had a receivership

with the Court not having succeeded in taking into

its possession the property supposed to be in tlie

custody of the law. In short, the dignity and authority

of the Court would have been openly defied, and the

community would have seen the Court supinely sub-

mit to the defiance of its authority. What a spectacle!

A Federal Court impotently submitting to open de-
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iance of its orders! Such would have been the situa-

ion had the Court dissolved the receivership at the

ime F. D. Nowell was appointed. The upholding of

he dignity and authority of the Court demanded one of

wo things, — either a forcible reduction into posses-

ion under Cassel's appointment, or a peaceable taking

nto custody of the property under the authority of

^. D. Nowell as officer of the Court. The Court in

ts discretion chose to pursue the latter course. Under

;he circumstances then existing the Court exercised

I wise discretion, avoiding thereby damage to de-

endants' property and possibly riot and bloodshed.

\side from that aspect, the appellees invoked the

urisdiction of the Court and their conduct at that

:ime and since has estopped them to complain of an

ixercise of discretion they petitioned for and with

^hich they have apparently for eight years or more

remained entirely satisfied. For these and other

-easons (infra) we submit that this exercise of dis-

cretion in appointing F. D. Nowell receiver in place of

E. F. Cassel, resigned, is not open to question.

V.

THE SUIT DID NOT ABATE ON FEBRUARY 11, 1898.

Reference to the bill of complaint in cause No.

303 {Tr. 53 et seq.), at paragraph V, will show that the

amount of the debt sued on was $154.65 {Tr. p. 55),

and at paragraph IX {Tr. p. 57), that the plaintiffs

held outstanding and had cashed a large number of

checks issued by said defendant corporations amount-

ing to about $3,000 to $3,500, which said corporations
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were unable to pay. (Tr. p. 57.) At pp. 1709, 1710,

1711 (testimony of F. D. Nowell) we find that on

January 28, 1898, F. D. Nowell delivered to Decker

Brothers a 60 days' sight draft for the sum of $221.20,

and on Februar>^ 11, 1898, three 60 days* sight drafts

for $766.44, $139,65 and $167.75 respectively, a total

of $1,295.04 against a claim alleged to be between

$3,000 and $3,500. The only fact elicited by the

testimony of F. D. Nowell was that he could not

remember that he had any further dealings with Decker

Brothers subsequently to the giving of these drafts.

It was a test of memory and no more. Therefore

there was no evidence which established the fact as

found by the court below that Decker Brothers had

been paid in full on February 11, 1898.

It is to be noticed, however, that Decker Brothers

accepted drafts signed by the Berners Bay Company

and drawn on T. S. Nowell, Boston, Massachusetts,

payable 60 days' sight, i.e., 60 days after being pre-

sented for acceptance at the Boston office. That was

the method usually taken by the Berners Bay Com-

pany, and as a draft must be accepted by the drawee

before it becomes a legal obligation on his part, it

must be conceded that these drafts were not payable

until 60 days after sight at Boston, Massachusetts, or

until April S and 22, respectively. But even if it

meant 60 days' sight at Juneau, Alaska, these said

drafts did not become payable until March 29, 1898.

and April 12, 1898. respectively. These were the

earliest possible dates that the said drafts could be-

come payable.

We submit that the giving and accepting of
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60-day drafts did not and could not satisfy the debt

of Decker Brothers and extinguish their claim against

the defendant companies. Suppose those drafts, or

either one of them, had not been paid when due and

had been duly protested. Could it be maintained

that Decker Brothers had been paid in full, and that

they would have had no right of action against the

defendant companies? We think not. The following

authority supports our contention that by the nego-

tiation of these four drafts Decker Brothers had not

been paid in full on February 11, 1898, even had they

not alleged that the defendant companies owed them

all the way from $3,000 to $3,500.

"In The Kimball 3 Wall. 37, 45, the court

said that ' By the general commercial law, as well

of England as of the United States, a promissory
note does not discharge the debt for which it is

given, unless such be the express agreement of the
parties; it only operates to extend tmtil its ma-
turity the period for the payment oi the debt.

The creditor may return the note when dishonored,

and proceed upon the original debt. The accept-

ance of the note is considered as accompanied with
the condition of its payment.'

"

Segrist v. Crabtree, 131 U. S. 290.

The terms check, draft and bill of exchange are

used indiscriminately. Hinnemann v. Rosenback, 39

N. Y. 100-1.

"The drawee of a negotiable bill of exchange
is under no legal obligation to accept it unless he
has for a valuable consideration expressh' or

impliedly agreed to do so."

4 Am. & Encyc. of Laiv, p. 469.
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"By the acceptance of a bill of exchange, the
acceptor becomes the principal debtor thereon.

He is the party primarily and originally liable to

pay the bill, and the drawer and indorsers are

merely sureties upon his default."

4 Am. & Eng. Encyc. of Law, 470.

Even the attorneys for the appellees at the time

of the trial did not believe that the drawing of these

drafts was very material to the issue. Note the ques-

tion by Mr. Boyce, while examining the former re-

ceiver, F. D. Nowell, at p. 1707:

"Q. Now the mere drawing of the draft you did

not consider amounted to anything?

A. Yes, sir.

Q. You did?

A. I did.

Q. The drawing of a draft is not very material

unless the subsequent events make it important.''

Which last question shows that this plea to the

jurisdiction after all these years and all this litigation

is a trumped-up idea, an afterthought, to which applies

the old saying, "Any port in a storm."

Now, as has been seen, these 60 days' sight drafts

drawn on T. S. Nowell, at Boston, Massachusetts, were

not a satisfaction of the claim of Decker Brothers

against the defendant companies, and it matters not

that they were actually paid GO days later than Feb-

ruary 11, 1898. We are not aware of any evidence

in the record that proves they were actually paid,

or if paid, when they were paid. But assuming,

for the sake C)f argument, that these drafts, in due

course, were paid, the fact of payment 60 days after
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F. D. Nowell was appointed does not oust the juris-

diction of the Court, where the plea to the jurisdiction

is based upon the narrow ground that there was on

February 11, 1898, no valid, subsisting cause of action.

The Court, as we have seen, had jurisdiction of the

subject-matter, of the person and of the res, therefore

its appointment could not by any manner or means

be void. It could be no more than erroneous and

subject to reversal on appeal. The fact that these

payments to Decker Brothers were made by means of

60-day sight drafts demolishes appellees' contention

that the suit had abated. It had not abated, simply

because Decker Brothers' claim had not in law been

satisfied at the time of F. D. Nowell's appointment.

The payment of these drafts at a future date did not

oust the jurisdiction of the Court. Future events

cannot have that effect, the jurisdiction once having

attached.

" In McNitt V. Turner, 16 Wall. 366, Mr. Justice

Swayne, speaking for the court, said: 'Jurisdiction

is authority to hear and determine. It is an
axiomatic proposition that when jurisdiction has
attached, whatever errors may subsequently occur
in its exercise, the proceedings being coram judice,

can be impeached collaterally only for fraud. In
all other respects it is as conclusive as if it were
irreversible in a proceeding for error.

' '

'

Simons v. Saul, 138 U. S. 454.

" The jurisdiction of a court depends upon the

state of affairs existing at the time it is invoked, and
if the jurisdiction once attaches to the person and
subject-matter of the litigation, the subsequent
happening of events, though they are of such a

character as would have prevented jurisdiction
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from attaching in the first instance, will not oper-

ate to oust the jurisdiction already attached. . . .

Subsequent events will never defeat jurisdiction

already acquired."

12 Encyc. of PL & Pr. 171-2.

Jurisdiction once attached cannot be taken away

by a change of the residence or condition of the parties.

(Italics ours.) Dunn v. Clarke, 8 Pet. 1.

"It is quite clear, that the jurisdiction of the

court depends upon the state of things at the time
of the action brought, and that after vesting, it

cannot be ousted by subsequent events."

Per Chief Justice Marshall in Mollan v.

Torrance, 9 Wheat. 539.

Furthermore, it will be seen that these drafts were

not drawn on the defendant companies but were drawn

on T. S. Nowell individually, at Boston. Here is the

testimony on the point, at pp. 1706-7 of the record:

" Q. I will call your attention to certain entries,

turn to the second sheet. It is headed ' Drafts drawn

on T. S. Nowell, Boston, by F. D. Nowell.' What
does that purport to show to the Court?

A. I intended to show the drafts that had been

drawn upon T. S. Nowell for the purpose of paying

those various items."

This, the only ev^idence on the point as to the per-

son who made the payments, proves that it was not

defendant companies, but that it was T. S. Nowell, in

his individual capacity, who made them, and who there-

by became a creditor of the company by subrogation.

Decker Brothers had not been paid in full on February
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11, 1898; and even if they had, the defendant com-

panies had simply exchanged one creditor for another,

thereby having been a novation whereby T. S. Nowell

became the accepted creditor of the company in place

of Decker Brothers.

The foregoing state of authorities and facts estab-

lishes beyond question the error of the court below in

its eighth finding of fact to the effect that Decker

Brothers, on February 11, 1898, had been paid in full,

such finding being against the law and contrary to

the evidence. There was therefore on February 11,

1898, a valid, subsisting cause of action in controversy

between the parties before the District Court in said

cause No. 603. The defendant companies had not at

that time paid their debt to Decker Brothers. The

acceptance of these drafts had merely postponed the time

of payment.

VI.

A MERE CHANGE OF THE INCUMBENT DOES NOT AFFECT

THE STATUS OF THE RECEIVERSHIP CLAIMS.

It is to be noticed that the validity of the appoint-

ment of E. F. Cassel, the predecessor of F. D. Nowell,

has never been questioned by appellees in any way.

This E. F. Cassel was not discharged or removed.

He resigned. (Tr. p. 2582.) It was therefore a mere

change of the Incumbent in the office.

"A mere change ol the incumbent in the

office of receiver does not affect the status of claims

arising during the receivership against the j^rop-

erty."

23 Am. & Eng. Encyc. of Law (3 Ed.),

1132.
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"The proceeding in which the receiver was
appointed was one between the state, acting for

the benefit ( f the crediti^rs of the c<'nipany, against

the company. A receiver had been appointed
after the nctice required by law had been given.

The pn perty was in the custody of the court, by
its representative, the receiver. An emergency
arose where it was necessary to change the receiver.

It was clearly within the authority of the court

having jurisdiction of the case to accept Badgley's
resignation, and to ajDpoint a successor. If a
proper notice was not served, as counsel contend,

the advantage cannot be taken (»f it in a collateral

proceeding which this is. Howard v. Palmer,

Walk. Ch. 391; Thomas v. Circuit Judge, 97 Mich.

608, 57 N. W. 188. See Enc. PI & Pr. 753. and
cases cited; High on Receivers, § 39a. There are

many authorities which hold that an appointment
made ex parte without notice to fill a vacancy is a

valid act. See Nichol v. Boyd, 90 N. Y. 516;'.4//>'.

Gen. V. Day, 2 Mad. Chan. 246; Fowler v. Jarvis,

etc. (C. C), 66 Fed. 14; Howarth v. .4. Co. (N. Y.),

56 N. E. 489, 47 L. R. A. 725; Sanger v. Upton,

91 U. S. 56, 23 L. Ed. 220. Were this a hearing

in a direct preceeding to review the proceeding,

we should be compelled to sa}" that there is no
occasion to disturb the order made."

Nichol V. Murphy, 108 N. W. 705.

We have reserved for another place the discus-

sion of the point that during all these elaborate pro-

ceedings no appeal has been taken from the order of

Court appointing F. D. Nowell receiver. Nor has

there been any other step taken by these appellees

looking towards a vacating of the receivership, or dis-

charge of the receiver. Petitioning for the removal

of a receiver, as has been herein done, involves no dis-

pute as to the legality of the proceedings in which a

receiver was appointed. On the contrary, we main-
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tain that petitioning for the removal of one receiver

and the appointment of another person in his place is

an admission of the jurisdiction of the Court to ap-

point the receiver whose removal is desired, which

admission in such judicial proceedings estops these

appellees from calling in question, in this collateral

way, the undoubted jurisdiction of the Court to make

the appointment in question. The appointment of a

receiver can be questioned in a direct proceeding only

brought for that specific purpose. (Infra.)

VII.

ABATEMENT OF THE SUIT DOES NOT TERMINATE THE

JURISDICTION.

E. F. Cassel, the first receiver, was not removed.

He resigned. (Tr. p. 2582.) It was, therefore, a mere

change of the incumbent. He did not make a final

report; he did not pass his accounts for allowance by

the Court; no provision was made for satisfying the

claims that had been incurred under his administra-

tion ; nothing was done that might be termed a condi-

tion precedent to a termination of the jurisdiction of

the Court. The termination of jurisdiction in receiver-

ship proceedings is not self-executing. It ends with

the discharge of the receiver and the transfer of the

property to the party w^ho has been adjudged thereto

entitled. Termination of jurisdiction in such cases is

the result of orderly proceedings directed towards

that end.

"The exclusive jurisdiction of the federal

court over the subject-matter of this suit termi-
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nated with the final decree of that court discharg-

ing the receiver and directing him to surrender all

the property in his possession as such receiver to

the railroad companv."
Mobile 6^ Ohio R. R. Co. v. Davis, 62 Miss.

277.

"The jurisdiction of a court over a receiver

ends with the latter 's discharge and the return

of the propertv."

23 Am'&Eng. Encyc. of Law (2 Ed.), 1062.

Payment by a debtor, after the appointment of a

receiver, does not ipso facto discharge the receiver, as

he may have a claim for expenses which may be re-

quired to be paid before the propert}' held b\^ him

can be taken out of his possession. Crook v. Findley,

60 How. Prac. 375.

" The mere abatement of the action does not

of itself result in the determination of the receiver-

ship. A receiver's functions can only be deter-

mined by a formal order of the court."

23 Am. & Eng. Encyc. of Law (2 Ed.), 1128.

"The discontinuance of a suit does not dis-

charge a receiver appointed therein. But it will

entitle him to apply for his discharge, and to pass

his account, so that he may pay over the balance,

if any, in his hands, and exonerate himself and
his sureties from further liability; unless the in-

terests of the defendants require that he should

continue in the receivership to protect their rights.

// the protection of the rights of a defendant requires

the continuance of the receiver, the court will not

grant a discharge although the suit is at an end."
(Italics ours.)

Whiteside v. Prcndergast, 2 Barb. Ch. 472.
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"The general rule of chancery practice is,

that a receiver is never discharged by a decree,
unless perhaps by a decree which disposes of the

subject-matter and leaves the receiver nothing to act

upon; but the rule is, that an application for dis-

charge must be made, notice of which should be
given to all parties. 3 Dan. Ch. Pr. 2003." (Italics

ours.)

Keokuk Northern Line P. Co. v. Davidson,
13 Mo. App. 567.

" Furthermore, it cannot be conceded that
the decree dismissing the bill, although finally

disposing of the cause on its merits adversely to

the complainants therein, at whose instance the
receiver was appointed, ipso facto discharged him.
His functions must be terminated by a formal
order of the court. Beach on Receivers, § 800, p.

872; Scott v. Ware, 65 Ala. 174; Simmons v. Shel-

ton, 112 Ala. 284.
'

' But conceding the effect of the decree was to

discharge the receiver, this was not, as stated

above, the legal equivalent of vacating the order
appointing him."

Pagett V. Brooks, 140 Ala. 257, 262.

"The application for the discharge did not
ask that the receiver be notified, and requested to

pass his accounts, or that any provision be made
in any way for pa3^ment for his services, or for

disbursements that he may have made. A party
cannot thiis apply to a court, have a receiver ap-

X-)ointed and enter upon the discharge of his duties,

execute his bond, take charge of property, incur

large disbursements, and then, on his own motion,

have such receiver discharged, without making
any provision whatever for his disbursements and
compensation. High, Rec. §837; Fay v. Bank,
Har. (Mich.) 195; Crook v. Pindlcy, 60 How. Pr.

375."

Hoffman v. Bank of Minot, 4 N. D. 475-6.
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" Here, however, it does not appear that the
receivership is ended. His official character re-

mains until he has been discharged by the court
which appointed him. ... At any rate, he is

still receiver, and occupies the same status and
relation toward the court that he has since his

appointment. An order of discharge would have
extinguished his representative character, btU for

some reason the court has not closed the receiver-

ship/' (Italics ours.)

Erb V. Popritz, 59 Kan. 267-8.

" But when a fund is in the hand of a re-

ceiver, his office as receiver is not functus officio

until his liability as to the fund is determined,
and his subsequent appointment by an insolvent
court as permanent triistee for the party whose
property he had sold as receiver does not release

him from responsibility to the court of equity for

the faithful discharge of his trust as receiver."

23 Am. & Eng. Encyc. of Law (2 Ed.),

1128.

"A receivership usually terminates on the
termination of the suit in which the receiver is

appointed. Cases will arise, however, of peculiar

exigencies, which may require that the receivership

he continued; of if it be not continued that the

court should not absolutely part with the custody
of the funds in the possession of the receiver."

(Italics ours.)

Ex parte Hood et ai, 107 Ala. 525.

At p. 403: "It may be further suggested
that a receiver ought not to be discharged until he

discloses whether there arc debts of the insolvent

corporation remaining unpaid, and whether any
more of the assets have been or could have been
collected for the payment of debts, and also

whether the receiver in this case was bound to

enforce the liability of the stockholders for the

amounts unpaid upon their stock. " (Italics ours.)

Strauss v. Machine Co., (50 Atl. 402.
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" Where it is for the interest of all concerned,
the receiver will be discharged; and where a
receiver has been appointed at the instance of a
single creditor, the latter cannot, upon the
satisfaction of his demand, have the receiver

discharged as a matter of right, but the court
will consider the interest of all concerned."

23 Am. & Eng. Encyc. of Law (2 Ed.),

1131.

See also Houston, etc. Ry. Co. v. Strycharski, 35

S. W. 855; First Natl. Bank v. Cohen, 55 S. W. 533;

Baughman v. Superior Court, 14 Pac. 208; State v.

Gibson, 21 Ark. 143; Henry v. Kaufman, 24 Md. 11;

Newman v. Mills, 1 Hogan's Rep. 291.

A receiver appointed at the suit of a creditor

should not be discharged after plaintiff's claim is

satisfied, where other creditors might be damaged

thereby. Lenoir v. Linville Imp. Co., 117 N. Ca.

471, 476.

We have seen that Thomas S. Nowell paid a part

at least of Decker Brothers' claim out of his private

funds, and he thereby became subrogated to their

rights. He was a creditor who might be damaged by

a discharge of the receiver. If the defendant com-

panies did not pay the debt, they had no right to

demand a discharge of the receiver and teraiination

of the custody of the court.

Where there are numerous creditors, the mere

payment of the claim of the creditors securing the

appointment will not disjocse of the receiver's right to

the property for the benefit of the other creditors

entitled to enforce their claims against the corporation



or its property. Raymond v. Security, &c. Ins. Co.,

101 App. Div. (N. Y.) 546, 549.

To be convinced that there were "numerous credit-

ors" this Court has but to examine the petition of the

creditors for. the appointment of F. D. Nowell as re-

ceiver. {Tr. pp. 754 to 759 incl.)

The contention of appellees, and upon which they

lay great stress, is the fact that the suit had abated

owing to the payment in full of the claim of the Decker

Brothers, complainants in the original suit. We have

seen (1st) that it was not proved that Decker Brothers

had been paid in full; (2d) that the alleged payments

were made on January 28 and February 11, 1898, by

60 days' sight drafts; and (3d) that no evidence was

introduced to prove the payment of these drafts,

beyond the memory test to which F. D. Now^ell was

subjected. Therefore it was not established either in

law or in fact that such suit had abated, but even if

it had abated there had been no order discharging

the receiver, no accounts or reports of the receiver

had been rendered to the Court or by it approved,

and no order had been made returning the property

to defendants. Labor claims to the amount of about

$50,000 had been made a prior lien, a part of which

had not been paid by Cassel, who had also incurred

liabilities that had not been provided for, and T. S.

Nowell had been subrogated to the rights of Decker

Brothers. In addition to all this, there was a labor

situation of threatening asj^ect, and the first receiver

had not succeeded in asserting the authority of Court

by taking possession. Under such circumstances, it

was proper that the District Court should retain juris-

diction over the receivership.
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A COURT OF EQUITY MAY RETAIN JURISDICTION IN

ORDER TO DO COMPLETE JUSTICE.

"The main proposition advanced in support
of the claim that the above action of the court
was erroneous is, that the court was without
authority to make the several orders objected to
in so far as the new company was concerned,
because no action was pending against it, or to

which it was a party ; that in none of these pro-
ceedings application was made for the appoint-
ment of a receiver for the new company; that
the court's authority over the property had
terminated when it made an order executing the
mandate of the court of appeals; and that the
original appointment of the receiver only con-
templated his control and management of the
propertv pending litigation in the Hess case."

(At. p. 9.)

At p. 11 ; "It was not necessary to bring an
action against the new company for the ap-

pointment of a receiver, because it was already
before the court in the original action, and sub-

ject to its control by virtue of the very terms of

the decree under which the possession of the pro-

perty had been turned over to it, as the repre-

sentative of the plaintiffs in the cause in which
that decree was rendered. The receiver's indebt-

edness had to he cared for, and the court had the
inherent power to place itself in a position which
would enable it to make and enforce orders with
respect to such indebtedness. Knickerbocker et

al. V. McKimbly, C. & M. Co., 50 N. E. 330
. . . This being true, plaintiffs in error cannot
question the action of the court in authorizing the

receiver to take possession of the property and
provide for the payment of the indebtedness in-

curred by him in the management and control of

the property pending litigation, nor can they
question the authority of the court to direct the

receiver to enter into the contract with the stor-

age company."
At p. 14: "The whole j)rocccding, from be-

ginning to end, was equitable in its nature; the

317



parties and subject-matter remained unchanged
throughout and the court had the power and
authority to make all orders and enter all judg-
ments which were necessary to carry into effect

its original decree, and conserve the interests of

those in whose behalf it had been rendered. Root
V. Woolworth, 150 U. S. 401."

La Junta & L. C. Co. v. Hess, 31 Colo. 1.

See also Hopkins v. Grimshaw, 165 U. S. 342,

holding that cc^mplete relief, including the question

of any allowance to a defendant fr-r expenses, may
be granted by a court of equity after it has acquired

jurisdiction.

"When a circuit court of the United States

takes and exercises jurisdiction upon a record

apparently authorizing it, and orders the issuance

of receiver's certificates, which are sold to bona

fide purchasers, and it subsequently appears that

by reason of collusif n of the parties in bringing

the suit the jurisdiction is defective, and the cause
must therefore be dismissed, the court neverthe-

less has power, as a preliminary to dismissing it,

to protect the receiver's certificates by directing

a sale of so much of the property in the receiver's

hands as may be necessary Ur that purpose."
(Head-note No. 1.)

"A curt of equity, in which intervening

petitions are filed, asserting liens upon or interests

in property which it has placed in the hands c-f a

receiver in an original suit, may retain juris-

diction of such interventi(!ns, even th(-ugh it

subsequently appears that the (original suit was
coUusively brought, and should have been dis-

missed at the outset, had the facts then been made
to appear." (Head-nr,te No. 2.)

At pp. 741-2: "While recognizing that the

court had no jurisdictirm to proceed and decree

the relief prayed upon the original bill because
of the collusif n of the parties, it still had juris-
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diction to remedy the mischief which had been
wrought by taking and exercising jurisdicti" n,

and to prevent persons who had acted in gocd
faith upon the acticn of the court, while it was
in possessir.n of apparent jurisdiction, from suf-

fering injury. Under orders d the court made
for that purpose, the property has been yearly

rented by the receiver, and the proceeds paid into

c(^>urt. In a collateral way these dependent peti-

tions or cp ss-bills have been menti'^ned t(:» the
court, and the court has intimated a strong
impression that, having no power to proceed in

the main case, and as the bill must be dismissed,

it would follow that everything which was inci-

dent to it must go down als''^; in ether words,

that the jurisdiction ci the court which it still

retained was a jurisdiction supported by the

necessity of providing relief to those who had
acted upon the faith of the court's orders, and that

the court's authority would be limited to that

necessity. But upon more mature consideration

I am satisfied that it is the duty of the court to

take cognizance of the intervening petiticms above
referred to, and to determine the validity of the

claims therein asserted and, if found valid, to

give them due effect by affording the petitioner's

appropriate relief. If no question had arisen in

regard to the jurisdiction of the court over the

principal case, there could be no doubt whatever
of the right of the interveners to apply to this

court, it having p-^ssession and control of the

property upon which the liens and claims rest,

for the relief to which they were entitled. The
fact that there was a latent infirmity in the juris-

diction, arising fr'.:m the unlawful conduct of the

parties in instituting the suit, does not, in my
opinion, change the result. The court did. in

fact, entertain the bill and the cross-bill oi the

original defendant, Tillotson, made an order for

the appointment of a receiver, and seized the

property into its possession. That possession it

has ever since maintained, and still maintains,

originally for the general purposes of the case,
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and mr)re recently for the purpose of exercising

the Hmited jurisdiction still asserted and exer-

cised by the court f<>r the special object already

indicated."

At ]). 743: "It appears to me that the case

of Gumbel v. Pitkin goes much further than the

requirements of the ]Dresent case, for here, beyond
doubt, the appointment of the receiver, and taking

the property into custody, was a perfectly lawful

and justifiable act upon the facts as they then

appeared in the record, and it is also clear, in my
opinion, that the retention of possession, although

for a limited purpose, is likewise lawful and proper.

It can make no difference whatever to the parties

whf:> are prevented from seeking to enfcjrce their

claims upon property elsewhere with what intent

or ])urpose this court continues its p^^ssessicjn."

Electrical Supply Co. v. Waterworks, L.

& Ry. Co., 84 Fed. 740.

" When a court of equity obtains jurisdiction

of an action for any purpose forwhich it is authorized

to render a decree, it will hold such jurisdiction for

every purpose and for a complete determination of

all the rights of the parties involved in the subject-

matter of the cavise before it, and will exercise its

power in this regard to prevent a multiplicity of

suits, and especially for the purpose of giving effect

to its own decree."

12 Encyc. of PI. & Pr. 162-3.

The District Court had undoubted jurisdictional

powers to make a valid appointment, and it was

within its discretionary powers to retain jurisdiction

for the purpose of doing complete justice between the

parties, and those who might be affected by its decree.

Discharge of the receiver, like appointment, being

discretionary, and abatement of the suit not acting

as a discharge of the receiver, the jurisdiction of the

District Court continued on without interruption.
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VIII.

A PARTY WHO HAS INVOKED EQUITY JURISDICTION IS

ESTOPPED TO DENY IT.

This Court will recall that at the time the District

Court ordered the sale of the properties of defendant

companies (International Trust Co. v. Decker Bros.,

No. 1335, Tr. p. 131) the International Trust Company-

appealed from that order of sale, which appeal above

named was decided in this court in 152 Fed. 78. The

International Trust Company did not become a party

to this suit of its own motion. It was made a party

by the defendants. (Tr. p. 141.) It acknowledged

that it had actual notice of the appointment of a

receiver "soon after." (Tr. pp. 875-6.) It knew of

the issuance of receiver's certificates in this cause as

early as 1902 (supra). It received a receiver's

certificate in part payment of the purchase price of

the Aurora lode (supra). It has remained inactive

for nearly ten years. Now, in face of this state of facts,

what did the International Trust Company do when

made a party to this suit? Did it move the Court to

vacate the order of appointment of F. D. Nowell? No.

Did it object to the order of appointment? No. The

International Trust Company on February 21, 1906,

demurred to the answer and cross-complaint of defend-

ants in the cause Decker Brothers v. Berners Bay Mining

and Milling Company (No. 603 below and No. 1335 in

this court), assigning for cause want of jurisdiction of

the person of defendant and of the subject-matter.

(Tr. p. 35, No. 1335). Twelve days later, on March

5, 1906, it withdrew its demurrer (Tr. p]>. 37, 3S, No.
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The app( intment of F. D. Nowell as receix'er "f

defendant companies has never been appealed frcm by

any part}^ in interest, neither has any motion exer

been made in the District Court t(j vacate his appc-int-

ment as receiver. The f'nly appeal that has e\er

been had, has been the appeal of the Internatir nal

TiTist Company from the order of sale of March 13,

1906 {International Trust Company v. Decker Brothers,

No. 1335 in this Court), assigning for error, in sub-

stance, that the "exposure of said property for sale

before the settlement cf the respective rights of the

claimants and creditors herein . . . will result in a

sacrifice of said property and irreparable damage" to

the International Trust Company. (Assignment of

Error VII, Tr. p. 1501.)

" Orders of the District Court of Alaska,

second division, appointing a receiver and granting

an injunction, are appealable to the Circuit Court
of Appeals for the Ninth Circuit, and on refusal

of the District Court to do so, the Court of

Appeals may allow such appeals with supersedeas,

and grant writs of supersedeas, if considered

necessary."

In re McKenzie, 180 U. S. 536 (head-note).

This last case shows that the order appointing

the receiver of defendant companies was appealable

to this United States Circuit Court of Appeals. The

record of this cause does not disclose that an}' such

appeal was ever at any time taken b}^ any party

whatever.

The following summary of the pleadings of these

appellees and of the parties they represent and their
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privies shows that during all this gigantic course of

litigation during several years past, not a word of

objection has been made to the validity of the ap-

pointment of the receivers herein, except the demurrer

to the jurisdiction in the appeal of the International

Trust Company v. Decker Brothers (No. 1335 in this

Court, Tr. pp. 34-38), which demurrer was withdrawn,

after which the International Trust Company pleaded

to the merits.

The Petition to file Cross-Complaint and Bring

in New Parties {Tr. pp. 78-83, No. 1335) contains no

allegation denying jurisdiction, but invokes, instead,

the jurisdiction to adjudicate the questions in issue;

the Petition to Sue Receivers is an express invocation

of the jurisdiction of the District Court {Tr. p. 115

et seq., No. 1335), and recognition of the validity of the

receivership; the order of Court {Tr. 119, No. 1335)

granting permission to the International Trust Com-

pany to make the receivers parties defendant in the

foreclosure proceedings is an acquiescence in the

validity of the receivership; the Objections to Order

of Sale {Tr. pp. 1496, 121 et seq.) of the International

Trust Company and of the Gillespie-Fairchild-Coming

reorganization committee do not in any way call in

question the jurisdiction of the District Court; the

Petition for Stay of Proceedings {Tr. pp. 159-60, No.

1335) does not mention jurisdiction; Petition for

Extension of Time to File Record is also silent as to

jurisdiction. {Tr. pp. 162-4, No. 1335.) The fore-

going summary includes, we believe, the sum total of

all the pleadings in the appeal of the hitcrnational

Tntst Company v. Decker Brothers, No. 1335 in this
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Court, which have not been included in this present

record. The Assignment of Errors in that appeal

contains not a single word objecting to or calling in

question the jurisdiction of the court below. (Tr.

pp. 1499 ct scq.)

The first pleading in this record of these appellees

is the amended petition of Gillespie, Fairchild and

Corning praying for the removal of Receiver Xowell,

filed July 31, 1905. (Tr. pp. 61 et seq.) At p. 71

will be found a recognition of the receivership: "that

unless the said Receiver is removed the petitioners

herein are remediless, unless this Court lends to these

petitioners the aid of the writ of injunction during

the pendency of this action, enjoining the receiver

from incurring a further liability," etc. At p. 66

petitioners allege that "b>' reason of the issuance of

the said receiver's certificates largely impairing the

lien of the first mortgage and the value of the said

first mortgage bonds."

The Answer of the International Trust Company

to Cross-Complaint of defendant companies, filed

March 5, 190G {Tr. pp. 142 et seq.), Allegation III

(p. 143), admits "that in the month of December

1897, a Receiver was appointed for the properties of

these defendants in this cause, and such properties

have ever since been, and now are, in ciisiodia legis,

by means of such Receivership." {Tr. p. 112.)

This answer of the International Trust Company

concludes with a prayer that the Court do "adju-

dicate upon the relative rank of said receiver's cer-

tificates." {Tr. p. 148.) This is as recognition of the re-

ceivership and an express invocation of the jurisdiction.
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The Cross-Complaint of International Trust Com-

pany {Tr. pp. 177 et seq.), filed March 13, 1906, against

defendant companies "and F. D. Nowell and W. B.

Hoggatt, as they are receivers of said Berners Ba}^ Mining

and Milling Company," alleges as follows: "That in

this said action such proceedings were had that a

receiver was ajDpointed, and all the prc^perty of the

defendant, The Berners Bay Mining and Milling Com-

pany, a corporation, . . . was taken possession of

by a receiver appointed by the said Court in this

cause, and said property has since hitherto remained

in the custody of the law under said receivership"

{Tr. p. 178); and also, "That the said F. D. Nowell

as receiver herein is in possession of said real property

taken into the custody of the law by prior orders of

the Court issued in this Cause." {Tr. p. 181.) This

Cross-Complaint avers "that in the course of said

receivership herein above referred to large sums of

money have been procured and borrowed by s(,)me

of the receivers of said property upon receiver's cer-

tificates {Tr. p. 189)," and concludes with a prayer

that the Court (among other things) "do direct the

said F. D. Nowell and W. B. Hoggatt, its receivers,

to appear herein and take such steps as they may be

advised." {Tr. p. 192.) This Cross-Complaint con-

tains no allegations denying the jurisdiction of the

Court, but on the contrary it invokes the jurisdiction,

and expressly recognizes the validity of the receiver-

ship by praying the Court to take steps by means of

its officers, the receivers.

On April 9, 1907, the International Trust Com-

pany filed a Supplemental Cross-Complaint pra>-ing
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that the "Johnscm Group" be included in and sold

under the decree of foreclosure. (Tr. pp. 253 et

seq.) The replies of the International Trust Company, V
at pp. 237 and 251 respectively, contain no objection

to the validity of the receivership. The Reply of

International Trust Company {Tr. j^p. 241 et seq.)

contains many denials as to notice, consent, acquies-

cence, etc., and other facts concerning this receiver-

ship, but it contains not a word suggesting an objection

to its validity. All the foregoing pleadings were

filed in the original cause of Decker Brothers v. Inter-

national Trust Company, No. 603 in the District

Court.

The Complaint in case No. 536A in the District

Court (Tr. pp. 291 et seq.) contains the following

allegations concerning the receivership, — that the

defendant companies "procured and consented to

the appointment of a receiver" (p. 300); "that since a

receiver was appointed in said action last above named,

said receiver and his successors in office" have con-

ducted a speculative mining business (pp. 300-1);

that said receivers have expended large sums of money

in floating, and developing said mines (p. 301); "that

during the course of said receivership large sums of

money ($300,000.00) were procured and witnessed by

certain receiver's certificates" (p. 301); "that said

receiver's certificates purport to be issued under certain

orders of this court" (p. 301); "that the receiver,

F. D. Nowell . . . now assert the claim that said

indebtedness as witnessed by said receiver's certifi-

cates and that otherwise incurred by said receivers

(about $400,000.00 in all) in said action, constitute a
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paramount lien," etc. {Tr. p. 302); "that . . . F. D.

Newell, as receiver, etc., has applied to this Court . . .

for an order that said properties be sold by this Court,"

etc. {Tr. p. 302); "that a sale . . . by this Crurt

would result in the destruction of the fund pledged . . .

to this plaintiff by said mortgage deed of trust"

{Tr. p. 302); "that prior to the commencement of

this action, to wit, on March 5, 1906, this defendant

filed its answer . . . and sought to adjudicate in

said action the rights of this plaintiff" {Tr. p. 303);

"that if said propert}'^ is exposed for sale prior to the

settlement of priorities . . . neither this plaintiff nor

any creditors of said The Berners Bay Mining and

Milling Company nor the holders of receiver's cer-

tificates, nor persons to whom the receiver's indebt-

edness is due, can safely bid upon said property"

{Tr. pp. 303-4); "that the defendant, F. D. Nowell

as receiver of the property of the Berners Bay Mining

and Milling Comipany and receiver of this Court

... is in possession of said real property now in the

custody of this Court" {Tr. p. 305); this complaint

invokes the jurisdiction of the Court {Tr. p. 305)

and prays that the mortgage deed c:f tnist be declared

a prior lien. {Tr. p. 306.) The Supplemental Com-

plaint in Case No. 536A of the International Trust

Company {Tr. pp. 336 et seq.) prays that the "Johnson

Group" be sold under the foreclosure proceedings.

The Answer of the International Trust Company

to the Petition of Intervention of George M. Nowell

and Gilmer Clapp is simply a blanket denial upon " no

knowledge or information sufficient upon which to

found a belief." {Tr. pp. 387 et seq.) It is Jioiccver to
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be noticed that allegation XIV, pp. 382-3 of said inter-

veners, alleging that the value of the properties under

the receivership has been enhanced to the net extent

of upwards of $600,000 is not denied by the International

Trust Company. The above Answer contains not a

word of objection to the validity of the receivership.

The Reply of the International Trust Company {Tr.

pp. 394-5), filed April 11, 1907, denies that a sale of

the property "prior to the determination of said cause

No. 519A on appeal, would necessarily, or at all, result

in a sacrifice thereof.
'

' We would here call the attention

of this Court to the following allegation of the Inter-

national Trust Company: "That if said property is

exposed for sale prior to the settlement of priorities,

as to liens and before the adjudication of the rights of

the respective creditors, . . . the same will he sacrificed

and a great and irreparable loss will result to this

plaintiff.'" {Tr. pp. 303-4.) A direct contradiction.

With the Petitions of the International Trust

Compan}^ {Tr. 1507-8) and of Gillespie, Fairchild and

Coming to have C. W. Young appointed receiver in

case the court decided to remove F. D. Nowell {Tr.

p. 1506), w^e believe we have summarized all the

pleadings of the International Trust Company, and of

Gillespie, Fairchild and Corning.

In all of these pleadings comprising several hun-

dred pages of the printed record there is not to be

found a single word calling in question the jurisdiction

of the District Court. Quite to the contrary, the

pleadings are framed upon the theory that the receiver-

ship is a valid one. The pleadings make numerous

allegations refeiTing to the receivership and receiver
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which clearly show the state of mind of parties and

counsel and fully demonstrate the theor\- upon which

all of this prodigious amount of litigation, extending

over a period of nearly four years, has been based,

viz., that the receivership was, is and always has

been a valid receivership. It is not to be presumed

that counsel for the International Trust Compan}^

were not aware of the proper procedure to be made use

of, in case the Trust Company desired to terminate

the receivership, and especially so since Judge Gunnison

of the District Court has taken judicial notice of the

learning and ingenuity of counsel. International Trust

Co. V. Decker Bros., Xo. 1335, Tr. p. 129. The stub-

bom fact remains that in all these }'ears and during

all these proceedings no appeal has been taken from

the order of appointment, therefore appellees are in

no position to question the jurisdiction of the District

Court. They have elected not to appeal, they have

invoked and submitted to the jurisdiction and they

must be deemed to have consented to the receivership

as a valid one. Having made their election and acted

thereunder for several years in a long series of judicial

proceedings they are estopped to question the juris-

diction of the court below.

"It is also claimed that the order of March 6,

1897, appointing the receiver and the decree are
erroneous in appropriating the income and earn-
ings of the defendant company, collected bv the
receiver appointed under that order, to the pav-
ment of the coupons, bonds or inter\'ening claims.

No exceptions seem to have been taken to
the appointment of the receiver at the time, nor
were any steps taken towards his removal until

June 8, 1898, when it appears from the Record
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that the Peoples Railway Company filed a motion
to set aside the order appointing him, but it does
not appear what the grounds were, nor what
disposition was made of the motion.

The appointment was acquiesced in by all

parties to the suit for more than a 3^ear after it

was made, during which time they participated

in this suit, and they must be held to have waived
any irregularity if any there was in the appoint-

ment. To hold otherwise would be doing the

grossest injustice to the parties interested. The
application for the vacation of an order appointing
a receiver must be made in a reasonable length of

time (Smith on Receiverships, p. 69; Palen v.

Bnshnell, 13 N. Y. Stip. 785), which was not done
under the circumstances disclosed by the record

in this case."

Rumsey v. Peoples Ry. Co., 154 Mo. 215,

247-8.

"The appointment of the receiver was with-

out notice, it is true, but the defendants acquiesced
in it by their failure to move for his discharge.

. . . The defendants recognized the authority of

the receiver, moved for an increased bond and
acquiesced in his appointment by not asking for

his discharge. Failure to give notice cannot afford

any ground for withholding costs, for it was a
mere irregularity, which has been waived. ' No
one, whether a party to the suit or not, who has
recognized the authority of a receiver in any way,
can attack the validity of the order appointing
him for mere irregularities.' 17 Eucyc. PL cf Pr.

757; citing many authorities."

Nutter'Y. Brown, 52 S. E. 88, 94.

"For several months these appellants acqui-

esced in the appointment of a receiver and were
pursuing their remedies thereunder, and it was not
until after large expenses had been incun'ed in the

administration of the receivership, and the rights

of parties quite generally adjusted and settled

under the receivership, that these appellants con-



ceived the idea of questioning the legality of the
appointment, and seizing the property by attach-
ment to the exclusion of the other creditors.

While equity is slow to deny to any one his legal

rights, surely it cannot approve a course that
results so inequitably and unjustly as that ptirsued

by the appellants. Having thus acquiesced in the
appointment of the receiver, and in his actions

under the orders of the court, and in the proceed-
ings had upon the demands of the stockholders
and upon the claims of the numerous creditors,

they should not now be heard to question the
legality of the appointment, which, as we have
seen, was at most only voidable and not void."

Dickerson v. Bank, 95 Iowa, 400, -401.

If a person becoming a party to a suit after

its institution desire to complain of the prior

appointment of a receiver therein, he should, in

becoming such a partv% move to discharge the

receiver.

Russell V. Chicago Trust & Sav. Bank,
40 111. App. 385.

" Acquiescence for a long time in the appoint-

ment of a receiver and participation in the re-

ceivership proceedings constitute a waiver of an}'

irregularity in the appointment."
Alderson on Receivers, § 639, at p. 878.

' An unreasonable delay in making the motion
to vacate the appointment of the receiver will be
regarded as an acquiescence in such appointment."

Allen V. Dallas & Wichita R. Co., 3

Woods, 316 (head-note).

" Where there has been unreasonable delay

in objecting to the appointment of a receiver it

will be held tantamount to consent to and ac-

quiescence in the appointment, and an objection

to the appointment on the ground of irregularities

therein will not be entertained."

23 Am. & Eng. Encyc. of Law (2 Ed.),

1037.



I
Brown v. Lake Sup. Iron Co., 134 U. S. 535; Pagett

V. Brooks, 140 Ala. 257.

We can disco \'er no valid ground upon which

appellees can be permitted to base a plea to the juris-

diction of the court below. If parties are ever to be

estopped by their conduct, acquiescence, unreason-

able delay, election and thereby bound, surely these

appellees must be so held.

X.

THE APPOINTMENT OF A RECEIVER CANNOT BE

ATTACKED IN A COLLATERAL PROCEEDING.

Since the validity of the appointment of a re-

ceiver cannot be attacked except in a direct proceed-

ing brought for that purpose, it necessarily follows

that the appointment cannot be attacked in a col-

lateral proceeding.

"Wherever the right and duty of the court

to exercise its jurisdiction depend upon the de-

cision of a question which it is invested with
power to hear and determine, there its judgment,
right or wrong, is impregnable to collateral attack,

unless impeached for fraud."

Foltz V. St. Louts, &c. Railway Co., 19

U. S. App. 582.

"It is a rule of very general recognition that

the appointment of a receiver is not subject to

attack in a collateral proceeding. And the rule

is the same although the bill in which the ap-

pointment was made is so iiTegular or imperfect

as to require amendment, or though the appoint-
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ment of the receiver is in certain respects irregular

or erroneous."

23 Am. & Eng. Encyc. of Law (2 Ed.),

1126.

"It is contended that the court was without
power to appoint a receiver upon the application

of a simple contract creditor, and that its order

to that effect was void. The court had jurisdic-

tion of the subject-matter and of the parties.

Among the questions which it had jurisdiction to

determine was whether the facts presented a
proper case for the appointment of a receiver.

It determined that the facts were such as justified

the appointment, and made it. If it committed
error in so doing, it was error in the exercise of

jurisdiction which it had, and not error in assum-
ing jurisdiction; therefore, its judgment cannot be
inquired into in a collateral proceeding."

Powell V. Nat. Bank of Commerce, 19

Colo. App. 68, citing Mellen v. Mo-
line Iron Works (131 U. S. 352).

" Even when a receiver is appointed for a
corporation, upon an erroneous assumption of the

court that the bill discloses a case of equitable

jurisdiction, such appointment cannot be ques-

tioned collaterally; and, if no objection is made
by any one to such appointment, the court will

have jurisdiction of a creditor's bill subsequently
filed, even though it does not appear that such
creditors have exhausted their legal remedies.

Brown v. Iron Co., 10 Sup. Ct. 604, 134 U. S. 530,

followed."

Olmstead v. Distilling & Cattle-Feeding

Co., 73 Fed. 44 (head-note No. 3).

"It is true, the finding shows that, though
the Hatfields were parties to that cause, yet they
were dropped out of the case b}' a dismissal as to

them betere the final judgment. But the find-

ing shows that they were at all times, during that
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litigation and adjudication resulting in the ap-
pointment r>f a receiver for such association, both
stockholders in said association and members
thereof.

"An eminent author says: 'For instance, a

stockholder in a corporation against which a

judgment has been recovereci, and out of whose
estate the execution issued thereon has been
satisfied, is so far a privy in law that he may
bring error to reverse it, but U>t that very reason

he cannot attack judgment collaterally for any
defect such as an irregularity in the' service of

process.' 1 Black on Judg., section 260; Freeman
on Judg. (2nd Ed.), section 177. So it has been
held by this court in two places that: 'Whether
the action of the court in appointing a receiver

was according to law, we need not decide. If the

appointment was erroneous, it was not void, and
cannot, in a collateral proceeding, be assailed,

even by the parties thereto, and certainly n<j>t by
strangers in the attitude of appellants.' " Presslcy

v. Lamb, 105 Ind. 171, 190; Cook v. Citizens Xat.

Bank, 73 Ind. 256.

"Kerr on Rec, page 166, says: 'It is imma-
terial that the order appointing a receiver ma\'

have been improper or erroneous. It is not com-
petent for any (me to interfere with the possession

of a receiver on the ground that the order appoint-

ing him (^ught not to have been made. It is

enough that it be a subsisting order.' This au-

thority is cited and quoted with approval in both

of the cases first above cited, and in Smith v.

Harris, 135 Ind. 621. So it results from the fc>re-

going that the Hatfields. even if they were

strangers to the adjudicatii:n appointing the re-

ceiver, cannot attack the same c Uaterally; and

also, being in privity with the association, by their

membership therein and their relation thereto as

stockhc »lders therein, they are equally bound by
that judgment. Whittlesey v. Frantz, 74 N. Y.

456; Bangs v. Diickcnfwld, 18 N. Y. 592; 2 Black

on Judg.. secti<m 583."

Hatfield v. Cumnii)igs, 152 Ind. 284-5.
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"The court fcund the necessary facts, and
made its order placing the company in the hands
of a receiver; and its action in so doing, however
en'onc' :us, could not be attacked in this proceed-

ing. If the court had jurisdiction, its judgment,
unappealed from, is final as between the parties,

however erroneous it may have been."
Smith V. Hopkins, 38 Pac. 854.

'

' No appeal has been taken, so far as we are

informed, from the order of appointment, and, the

plaintiff having C|ualified, the validity of his ap-

pointment cannot be contested when it comes in

question collaterally, as it does in this action.

While the order might have been erroneous, and
subject to reversal on appeal, it cannot be collat-

erally impeached or disregarded. It may be that

the showing upon the application was inadequate

under the law and practice of the court; yet the

court had power to decide that question, and
whether it decided rightly or not is not a question

that goes to the jurisdiction of the court over

subject-matter. Bangs v. Duckenfield, 18 N. Y.

595; Peck v. School Dist., 21 Wis. 528, 529; Attor-

ney General v. Guardian Mut. Life Ins. Go., 77

N. Y. 272; Vermont & C. R. Go. v. Vermont Gent.

R. Go., 46 Vt. 795. In an action brought by the

receiver he cannot be put to proof of the regular-

ity or propriety of his appointment. The fact

that the court had jurisdiction and the order of

appointment are conclusive in favor of his title

when it comes in question collateral^."

Davis V. Shearer, 62 N. W. l051.

" The proper record evidence of appoint-

ment as receiver is conclusive evidence of the right

of the party to act as such until it is impeached.
It is immaterial whether the order of appointment
was erroneous or improper." (Head-note.)

Vermont, &c. R. Go. v. Vermont Gent.

R. Go., 46 Vt. 792.

See also Young v. Wempe, 46 Fed. 354.
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"The plaintiff 's appointment as receiver can-

not be attacked collaterally. The regularity, pro-

priety and validity oj the appointment of such

a receiver can only he questioned in a direct pro-

ceeding to test that question. Cook, Stock, Stockh.

& Corp. Law, § 8(54; Wait, Insolv. Corp. § 245;
Gluck & B. Rec. § 8." (Italics ours.)

Basting v. Ankeny, 66 N.W. 267.

" Inasmuch as the court had jurisdiction of

the person and of the subject-matter of the con-

troversy, it was at most an error of law in appoint-

ing a receiver of the earnings of the corporation

then on hand. . . . The order, notwithstanding
its broad and comprehensive terms, was still

good as an order appointing a receiver of the

mortgaged property and of the earnings thereafter

accruing, although so far as it adjudged that

the receiver was also entitled to the money on
hand it was erroneous. But that error could

have been corrected only by appeal or by motion,

and not by a collateral attack."

Piatt v. A^. Y. &c. Ry. Co., 170 N. Y. 457.

See also Monumental, &c. Ins. Co. v. Wilkinson,

59 Atl. 125, 127; Pagett v. Brooks, 140 Ala. 257.

" The propriety of the original decree ap-

pointing the receiver is not involved on this

appeal. The decree was entered by consent of

the corporation and most of its officers, and the

receiver was acting under that decree when leave

was granted to the Commercial National . Bank
and Kalamazoo Paper Comjjany to intervene.

The\* each filed their ])etition, not to vacate any
former order of decree, nor questioning the power
and jurisdiction of the court in the a]3pointment

of a receiver, but for an order directing the

receiver to pay the petitioners' claims in full

out of the collections made by him out of the

book accounts of the insolvent corporation. This
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was the relief sought. The court denied this

reHef and dismissed the petition, and from this

order they severally appealed to the Appellate
Court. The appeals will not bring up for review
the order appointing the receiver and directing

the property to be turned into his hands. The
relief asked by petitioners was in subordination
to such orders, and in recognition of their validity.

Moreover, the attack is here made collaterally,

and as the court had jurisdiction of the subject-

matter and of the parties, its order, no matter
how erroneous, cannot be thus attacked." (Citing

80 111. 307; 80 Id. 564; 81 Id. 34; 98 Id. 156.)

Commercial Nat. Bank v. Burch, 141 111.

527.

" In the present instance the court had juris-

diction to appoint a receiver, and it has never
been set aside by a motion for that purpose.

Until so set aside, the presumption is that there

existed grounds proper and sufficient for granting
it. That an order appointing a receiver is so

treated until shown to have been otherwise in a
direct proceeding is a settled rule. Edrington v.

Pridham, 65 Tex. 616; High, Rec. (3d Ed.) § 39a."

Holland v. Preston, 41 S. W. (Tex.) 376.

This is not a proceeding instituted to test the

validity of the appointment of F. D. Nowell as receiver.

All these proceedings, here and in the court below,

were brought for the avowed purpose of procuring

an adjudication of the relative ranks and priorities of

the receivership liabilities and the mortgage lien. That

is the precise theory and reason upon which these

appellees have based their prayers to the Court : an ad-

judication and settlement of priorities as between

the lien of the mortgage of July 1, 1896, and the liens
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of the holders of receiver's certificates. (7>. pp. 148,

182, 1500.)

The position of the International Trust Company,

privies and associates (the Coming-Gillespie-Fairchild

committee), during the whole of the litigation has been

one of recognition of the receivership, of its validity,

and their effc-rts have been directed s(;lely tciwards

the removal of F. D. Nowell as receiver and the sub-

stitution of some other "competent and disinterested

person in his stead." They petitioned the court for

his removal; they have petitioned the court for the

appointment in his place of C. W. Young; they have

had F. D. Xowell removed; they have agreed upon

John C. McBride as his successor; they have invoked

the jurisdiction of the District Court to settle the rela-

tive priorities; they have appealed to this court from

the order of sale upon the ground that the priorities

should first be settled before a sale. This Court

reversed the order of sale, and in accordance with the

prayer of the International Trust Company and of the

mandate of this Circuit Court of Appeals, proceedings

w^ere had in the cc urt below to tr}' out the priorities as

between the receivership and the Uxortgage liens. In

all of these pleadings there is not to be found a single

word objecting to the jurisdiction of the court below,

except the demurrer C'f the International Trust Com-

pany, which demurrer was withdrawn, after which the

Trust Company pleaded to the merits, thereby waiving

all objections to the jurisdiction, since the ap^int-

ment was not void but voidable only, the court having

had jurisdiction of the subject-matter and of the

person. The attack herein made upon the jurisdiction
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of the court to appoint F. D. Nowell receiver is a

collateral attack upon that appointment, which, as

above shown, cannot be permitted.

Upon this state of facts, the International Trust

Company, the Corning-Gillespie-Fairchild reorganiza-

tion committee, and those they represent, are estopped,

at this late day, to deny the jurisdiction of the District

Court. They have made their election of remedies

and they must abide by it. They have invoked the

jurisdiction of the Court by pleading to the merits

and have voluntarily submitted the question for

settlement to the equity powers of the District Court

and they are forever precluded from calling in question

the undoubted jiurisdictional powers of the District

Court to adjudicate the question in issue.

If a person becoming a party to a suit after its

institution desire to complain of the prior appoint-

ment of a receiver therein, he should, in becoming such

a party, move to discharge the receiver. Russell v.

Chicago Trust & Sav. Bank, 40 111. App. 385.

"Where a mortgage creditor intervenes in a

suit wherein a receiver has been appc-inted, ask-

ing to have his lien preferred and foreclosed, and
fails to take any steps in the trial court to vacate

the receivership, but acquiesces therein, he cannot

be heard on appeal to question the action of the

court in appointing the receiver." (Head-note

No. 2.)

At p. G9: "We are of opinion, that the find-

ings on this issue should not be disturbed, if for no
other reason, because appellant failed to take any
steps in the trial court to vacate the receivership.

We fail to find in the record any motion or prayer
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• n his part f< r sucli relief, and the ( nly assault

made up>,n the receivership by his pleadings in

the c urt below, which we have been able to find,

C( nsisted of the ft llowing statement, incidentally

made in parenthesis, ' n^ t admitting, but denying,

the legality of the receivership ])roceedings herein.'

The rest of his plea seems to have c; mtemplated
the c<;ntinuance of the receivership, which was
supplemented by an agreed judgment to that

effect, and we think he must be held to have
acquiesced therein."

Ellis V. Vernon Ice Co., 4 Tex. Civ. App.
66.

Now, this is precisely what this trustee did. It

did not, however, intervene, but when dragged in by

defendants (into a suit in which a receiver had already

been appointed), it sought to have its lien preferred

and foreclosed, but it took no steps to vacate the

receivership. It, therefore, must be held to have

acquiesced in the receivership.

"The failure (;f plaintiffs to object to the order

and in the event the C)bjectic n was (Overruled to

prosecute their appeal as provided by the statute,

must be held to be an acquiescence by them in it

so as to prevent their questioning its propriety

upon final hearing C)f the cause. As inferentially

sustaining the correctness < f this propc^sition, see

Campbell v. Claflin, 135 Ala. 527; 23 Am. & Eng.

Encyc. of Law (2 Ed.), 1037; Smith on Rcceiver-

sJiip, p. 60; High on Receivers, § 37."

Pagcit V. Brooks, 140 Ala. 261.

No objection has been made to the order of

appointment or appeal taken therefrom during all this

litigation, even to this day. The acquiescence of ap-
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pellees in the receivership must be conceded to have

been estabHshed, in fact, in law and in equity.

"It appears from the assignment of errors on
the appeal which followed to this Court, and w'hich

are set forth in the present record, that no ques-

tion w^as raised or presented on that appeal as to

the appointment of the receiver. As the appoint-
ment of the receiver was a proceeding in the cause
prior to that appeal, the failure to question it

upon that appeal w^as an acquiescence in the re-

ceivership, and no dispute as to the propriety or

regularity of the appointment w^hen made could
afterwards be considered."

Clark V. Brown, 119 Fed. 132.

This is precisely what this trustee did, or rather

failed to do. No question was raised or presented as

to the appointment of F. D. Nowell as receiver in the

appeal of the International Trust Company v. Decker

Brothers, No. 1335 in this Court. It was, therefore,

"an acquiescence in the receivership."

The duty of spontaneously inquiring of their

own jurisdiction is particularly emphasized in the

Federal courts.

U. 5. V. Barrett, 135 Fed. 189; Macey Co. v. Macey,

135 Fed. 725; Gorman-Wright Co. v. Wright, 134 Fed.

363; Anderson v. Bassman, 140 Fed. 10; Penn. Co. v.

Bay, 138 Fed. 203.

"An appellant is est' pped from raising an
objection which has not been raised until after an
appeal and a remand of the cause."

New Orleans v. Gaines's Administrator,

138 U.S. 612.
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This cause has already been before this Court in

the appeal of the International Trust Company v.

Decker Brothers, No. 1335, and the question of juris-

diction was not raised therein, either in the pleadings,

or in the brief for appellants. The fact of payment upon

which the court below based its holding that there was

no valid, subsisting cause of action on February 12,

1898, at which time F. D. Nowell was appointed re-

ceiver of defendant companies, was also before this

Court. (See Tr. p. 28, appeal of International Trust

Company v. Decker Brothers, No. 1335.) In fact, it

was before this Court as a bald statement of payment of

plaintiff's claim unaccompanied by the qualifying

evidence that "payment" was made by means of

60 days' sight drafts, which, in fact and in law did

not constitute a payment and satisfaction of the

claim on February 11, 1898. "'This, it m^ust be con-

ceded, was scant cause for the appointment of a

receiver."

International Trust Co. v. Decker Bros.,

152 Fed. 85.

From which it is to be seen that this Court took

cognizance of the seeming conditions tmder which the

receiver had been appointed, and actually considered

the question of jurisdiction in reference thereto.

Since the duty of spontaneously inquiring of their own

jurisdiction is particularly emphasized in the Federal

courts, the question having once withstood the scru-

tiny of this Appellate Court, being well informed and

fully advised, and the jurisdiction of the District

Court not found wanting, it is absurd to maintain
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that this Appellate Court overlooked what the Dis-

trict Court subsequently perceived.

XI.

APPELLEES ARE ESTOPPED TO OCCUPY INCONSISTENT

POSITIONS IN JUDICIAL PROCEEDINGS.

Appellees are attempting to occupy inconsistent

positions in these judicial proceedings, and they are

estopped to change their position and deny the juris-

diction of the District Court, after having invoked

the jurisdiction and submitted their rights to the

Court for adjudication.

Any decisive act by a party, with a knowledge of

his rights and of the facts, determines his election in

the case of inconsistent remedies. Rob v. Vas, 155

U.S. 13.

These appellees have long since had actual knowl-

edge of all the facts. The bulky record in this appeal

bears mute testimony to their diligence and energy in

prosecuting this litigation. It is not to be doubted

that they have had complete knowledge of their rights.

To appeal from the order of appointment and procure

its reversal is one distinct remedy, of which appellees

have elected not to avail themselves. To acquiesce in

the receivership by invoking the jurisdiction of and

submitting the merits of the cause to the District

Court for adjudication, is another remedy, one that is

entirely distinct from, and utterl)^ inconsistent with an

appeal from the order of appointment. These ap-

pellees have elected to pursue the latter course, and

having done so, "with a knowledge of its rights and of

the facts," their election has been determined and
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they are now estopped to change their ])osition and at

this late day deny the jurisdiction they originally and

deliberately invoked.

" Where a party gives a reason for his con-

duct and decision touching anything involved in

a controversy, he cannot, after litigation has
begun, change his ground, and put his conduct
upon another and a different consideration. He
is not permitted thus to mend his hold. He is

estopped from doing it bv a settled principle of

law. Gold V. Banks, 8 Wend. (X. Y.) 562; Hol-

hrook V. White, 24 Id. 169; Everett v. Saltus, 15 Id.

474; Wright v. Reed, 3 Dumf. & E. 554; Duffy
V. O'Donovan, 46 N. Y. 223; Winter v. Coit,

7 Id. 2SSr
Railway v. McCarthy, 96 U. S. 267-8.

"But an adjudication upon matter alleged in

a proceeding or pleading in a court of record, it

would seem, is nf)t necessary to create an estoppel

against a contrary or inconsistent assertion in

any subsequent suit with the same adversary, or

his privies in estate or in law. 'Any C( nfession

or admission made in pleading, in a cc»urt of

record, whether it be express, (r implied from
pleading over without a traverse, will forever pre-

clude the party from afterwards contesting the

same fact in any subsequent suit with his adver-

sary.' This is the definition (^f 'estoppel by
matter of record.' Bouv. Law Diet. (Uth Ed.);

Com. Dig."
Sullivan v. Colby, 71 Fed. 464.

" It is c ntrary to the first principles of justice

that a party sh'juld be permitted to assert rights

under a contract, and obtain advantages, or seek

to obtain them, by litigation based on its validity,

and in a subsequent pn.ceeding relating to the

same contract claim that it was without validity,

and not binding rn him. It seems well settled by
principle and auth(»rity that a party to a suit is
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not permitted to take inconsistent positions to

the detriment of his adversary on material ques-

tions involved in the litigation."

Brooks V. Laurent, 98 Fed. 654, and cases.

"It has been laid down as a general proposi-

tion, that where a party assumes a position in a
legal proceeding and succeeds in maintaining that

position, he may not thereafter, simply because
interests have changed, assume a contrary posi-

tion, especially if it be to the prejudice of the

party who has acquiesced in the position formerly

taken by him."
11 Am. & Eng. Encyc. of Law (2 Ed.),

446-7.

"A claim made or position taken in a former
action or judicial proceeding will estop the party

to make an inconsistent claim or to take a con-

flicting position in a subsequent action or judicial

proceeding to the prejudice of the adverse party,

where the parties are the same, and the same
questions are involved."

16 Cyc. 799, 800.

"A party who has tried his case upon a

theory involving the tacit concession of a par-

ticular fact, will not be permitted in an appellate

court to obtain a reversal of the judgment against

him upon a theory involving a denial of that fact.

So a party will not be heard to contradict and
go behind the express jurisdictional allegations of

his own petition, for the purpose of ousting the

appeal of his adversary, who, in good faith, has

accepted and acted upon the same."
2 Herman on Estoppel, § 821, at p. 949.

Appellees have elected to try their case upon the

theory involving the tacit confession of the valid

existence of the receivership in this cause. They

have asked for an adjudication of the priorities on that
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basis. They cannot now be heard to contradict the

express jurisdictional invocations of their own plead-

ings, for the purpose of ousting this appeal.

For the reasons herein shown we respectfully

maintain and contend that the District Court erred

in holding that the appointment of F. D. Nowell as

receiver on February 12, 1898, was void for want of

jurisdiction.

GEORGE M. NOWELL,
Attorney for Appellants.
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STATEMENT OF THE CASE.

In 1897, the Berners Bay Mining & Milling Co.

was the owner in the possession, and engaged in

operating a large mining property situated near

Berners Bay in the District of Alaska. Said property

consisted of twenty-three patented lode mining claims,

and seven patented mill sites, sixteen unpatented lode

claims, and four water rights. This property was

equipped with a steam tram or railway some four miles

in length, leading from the beach to the mines, back

in the mountains; a forty stamp quartz mill, boarding

houses, tramways to the mines, flumes, pipe lines,

assay office, and a large amount of miscellaneous

personal property, representing a cash value in excess

of two million dollars. {Tr. pp. 1295-1341.)

In September, 1897, the stockholders of the

Berners Bay Mining & Milling Co. organized the Ophir

Gold Mining Co., The Seward Gold Mining Co. and the

Northern Belle Gold Mining Co. and distributed the

property of the original Company among the three

new companies. The consideration for these three

transfers, was the assumption by the three new com-

panies of the bonded indebtedness of the Berners Bay

Mining & Milling Co., to wit, $500,000.00, principal

and interest to that date. The purpose of this trans-

action was to reorganize the Berners Bay Mining &
Milling Co. into three corporations and have the



Berners Bay Mining & Milling Co. go out of Vjusiness.

(Tr. pp. 2516-21.)

On the 15th day of December, 1897, Decker Bros.

instituted a suit against the Berners Bay Mining &
Milling Co., The Seward Gold Mining Co., The Ophir

Gold Mining Co., and the Northern Belle Gold Mining

Co., numbered 603 on the docket for the District Court

for Alaska. {Tr. p. 53.) This complaint alleged in

substance, an indebtedness from the defendants to the

plaintiffs of $154.65 for goods sold and delivered; and

that plaintiffs had outstanding checks of the defendants

which they had cashed and which would be pretested

for non-payment, and aggregating $3,000.00 or

$3,500.00. It was further alleged that the defendants

were indebted in the sum of about $500,000.00, were

unable to pay their debts, and their assets were in-

sufficient in amount if put up at forced sale, to pay

their debts, and that a large number of creditors were

threatening suits, in which the assets of the defendants

would be wasted. A receiver was prayed for to take

charge of the property and business of the defendants,

and out of the same to pay the plaintiffs. On Decem-

ber 15, 1897, upon this complaint one E. F. Cassel was

appointed receiver by Hon. C. S. Johnson. {Tr. pp.

2581-2.) On December 28, 1897, E. F. Cassel filed a

petition setting forth that a large amount of wages was

due the employees of the defendants, for work and

labor in bettering and developing the mines, and asking

that the same be adjudged preferred claims, that the

receiver be authorized to pay them and to operate the

plant. {Tr. p. 761-766.) This petition was granted

on the same day. {Tr. p. 712.) On February 7, 1898,



a large number of the creditors of the defendants,

owning about ninet}' per cent of their debts, filed a

petition asking that the Court set aside the order

appointing E. F. Cassel, and to restore the property

to its owners, ''and in case that the said receivership

cannot be set aside in the judginent of Your Honor,

we do hereby petition and request this Honorable

Court to appoint F. D. Nowell receiver of said com-

panies in lieu of and instead (;f E. F. Cassel." {Tr.

pp. 754-759.) This petition was presented to the

Court along with petitions to the same effect from

Thomas S. Nowell, Henry Endicott, Wm. Endicott,

Wallace Hackett, Aaron Hobart and C. H. Saw}-er

{Tr. pp. 646-651) (1262-1265), who were holders of a

large majority of all of the outstanding bends, and of

the floating indebtedness. Pending the hearing Cassel

resigned and on February 12, 1898, Frederick D.

Nowell was appointed receiver {Tr. p. 58 also 1261-5),

and continued to act as such without objection from

any source more than seven years.

Cassel, while acting as receiver herein incurred

expenses aggregating $4,155.93, and obtained of the

funds of the defendant companies, the sum of $483.20

only, and the balance of $3,672.73 was left as a charge

against his successor, F. D. Nowell. {Tr. pp. 786-7.)

On March 7, 1898, Frederick D. Nowell filed his

first report to the court as receiver. {Tr. p. 12S5.)

In this report, among other things, the Receiver

stated that he had paid to the laborers and employees

of the defendant companies the sum of $12,055.95,

which payments were made with the funds of certain

parties in New England for the accommodation of the



defendants and not out of the funds of the companies

themselves and that the claims were held as claims

against the companies still, and this proceeding was

had and done with the consent of all parties in interest.

It was further reported that the Receiver was pre-

pared to make like payments on the claims of other

employees not yet presented. Among the claims and

debts which the Receiver reported that he had paid

since his appointment herein were three items to

Decker Bros., the plaintiffs in the suit; one for $221.20;

another for $766.44, another for $139.65 and another

for $167.75. (Tr. pp. 1289, 1290.)

On March 7, 1898, Charles S. Johnson, then

Judge, made an order {Tr. p. 715) authorizing the

Receiver to borrow money to pay off the claims of the

laborers which had theretofore been adjudged pre-

ferred claims. It was further shown in Report No. 1

{Tr. p. 1286) that there was considerable bullion on

hand in the mill and the Receiver was authorized to

convert this into money and use it in the administra-

tion of the property. {Tr. p. 1293.)

On May 6, 1898, the Receiver filed his second

report. {Tr. 1295.) In this report the Receiver made

a detailed statement of all the property of the de-

fendant companies, and a detailed statement of their

liabilities. There is one error in the report as it after-

wards transpired, namely, the statement that the

remaining $300,000.00 of bonds had never been issued.

{Tr. p. 1297.) The Receiver, among other things, re-

ported that he had obtained from the mill of the

defendant companies $3,790.00 of gold bullion {Tr.

p. 1301); that no other cash had come into his hands



belonging to the defendant companies. The Receiver,

however, reported that it had not been necessary to

borrow the money authorized by the order of March 7,

for the reason that Thomas S. Nowell for the accom-

modation of the defendants had furnished funds from

his own private resources to pay off the labor claims

and the other pressing indebtedness of the companies

and showed that he had paid since his appointment as

Receiver the sum of $50,077.31. {Tr. p. 1298.) De-

tailed statements of the liabilities, payments made

and balances due were appended to the report. The

Receiver's expenses during the period since his ap-

pointment aggregated $1,792.31 {Tr. p. 1300), a

detailed statement of which was also appended to

the report. This report was duly approved by the

court on the 7th day of May, 1898. (Jr. p. 1367.)

On June 8, 1898, the Receiver reported to the

court, among other things, that he had received from

the Bemers Bay Mining & Milling Co. $903.00 {Tr. p.

1369) and had paid out in expenses and claims against

the defendants the sum of $8,736.15, detailed state-

ments of which are given. {Tr. p. 1370.) Among

the payments shown to have been made was insurance

upon the buildings of the Berners Bay Mining & Mill-

ing Co. of $1,609.69. {Tr. p. 1371.)

It was further shown that the payments made

over and above the sum of $903.00 were made out of

the funds furnished by Thomas S. Nowell to the

Receiver as agent and not in his capacity as Receiver.

{Tr. p. 1372.) This report and the actions of the

Receiver therein were duly apjiroved by the court.

{Tr. p. 1373.)
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On July 11, 1898, the receiver reported to the

court {Tr. p. 1375) that he had paid $187.32 on the

indebtedness of the defendants and had incurred

and paid out expenses aggregating $613.85, In this

report it was further shown that a lot of ore in the

mill at Berners Bay had been milled and cleaned

up and the receiver had obtained therefrom 159.08

ounces in gold which had been shipped, under the

general orders theretofore given for conversion into

cash, but the returns had not at the date of said report

been received. The receiver further reported that

under the orders of the court theretofore given, and

because such action was desired by all parties in inter-

est, he had begun the operation of the mining proper-

ties in his hands as receiver, and it was shown that

unless the property was operated it would deteriorate

in value more than if it were in actual use, and the

development work, consisting of several thousand

feet of tunneling, etc., would cave, fill, and get out of

repair, and that the operation of the mines and mills

is necessary to their proper care and preservation.

This report was duly approved and the action of the

receiver sanctioned. {Tr. p. 1379.)

On September 23, 1898, the receiver reported to

the court {Tr. p. 772), among other things, that he

had realized in bullion and concentrates from the mines

the aggregate sum of $14,821.99. {Tr. p. 773.) It

was further shown that in order properly to develop

said mines in the opinion of the receiver about 2,600

feet of tunnel were required when it was expected

that upon doing said work the mines would be enhanced

in value far beyond the cost of such work, that the



proceeds of the bullion and concentrates will more

than pay the cost thereof, and leave a surplus to apply

upon the indebtedness of defendants. {Tr. pp. 773-4.)

It was further shown that this opinion was concurred

in by the defendant companies themselves and by a

large majority of the holders of the capital stock and

bonds in said companies, by whose advice and consent

the report and application was made. {Tr. p. 774.)

It was further shown that about $75,000 was

required to do the work contemplated, and that the

receiver, authorized by the court, could borrow that

sum upon receiver's certificates bearing not to exceed

ten per cent interest, and asked for such orders and

instructions as to the court might seem proper. {Tr.

p. 775.)

The order authorizing the issuance of receiver's

certificates upon this application was made September

23, 1898 {Tr. p. 575), but was subsequently modified.

{Tr. p. 718.)

On November 21, 1898, the receiver reported to

the court {Tr. p. 778) that there was no money dealer

in Alaska of sufficient means to furnish the amount

of money required, and that it was necessary to nego-

tiate said certificates in the East and employ an agent

for that purpose, and pay a reasonable commission

for his services in that behalf.

The receiver further reported that the defendant

companies themselves and all the bondholders were

anxious and willing that the necessary commission

be paid and the money secured and the development

work, for the doing of which it was authorized to be

borrowed, be done as speedily as possible. He fur-
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ther asked leave to borrow immediately $10,000 to

meet his present needs, to be either borrowed upon

said certificates or repaid out of the certificates when

negotiated, and asked that the order of September 21,

be modified so as to permit the payment of a reasonable

commission. On the same date (Tr. p. 718) this

application was granted. On December 28, 1898,

the receiver reported to the court that there w^ould

be a greater delay than was expected in the sale of

the receiver's certificates theretofore authorized, but

that he was able to obtain for use, pending the sale

and on favorable terms, from $20,000 to $35,000 to

be repaid out of the proceeds of said certificates when

the same were sold; that there was an urgent need

for that sum of money, and the court was asked for

its advice and instruction. (Tr. pp. 783-4.)

On the same day the court authorized the bor-

rowing of a sum not to exceed $35,000 to be repaid

out of the proceeds of the sale of certificates as soon

as the proceeds should come into the hands of the

receiver. (Tr. p. 721.)

On February 20, 1899, the receiver reported to

the court (Tr. p. 1391), showing the details of his

administration between October 1, 1898, and Decem-

ber 31, 1898, inclusive. The report shows that the

receiver had constructed a new boarding house at

the Kensington mine, a blanket sluice plant, telephone

line from the office to the Kensington mine, both

tramways had been thoroughly repaired and new

cables placed in position thereon, and that a large

amount of development work had been done in both

the Kensington and Comet mines, and the whole



plant kept in repair; that the increased expense caused

by the permanent development work on the mines

had required more money than the net income derived

from the operation of the mill, and that pursuant to

the authority given by the court in November, 1898,

he borrowed, upon receiver's certificates issued in

Alaska, the sum of $9,000.00, and that other moneys

needed l)\' him had been furnished by Thomas S.

Nowell upon his individual account. Detailed state-

ments of the entire receipts, aggregating $32,388.84,

were attached to the report. During the same quar-

ter the receiver [paid out $28,736.41, detailed state-

ments of which were also given. During the same

period the sum of $3,652.43 was paid upon the old

indebtedness of the defendant companies, a detailed

statement of which was also given. It was further

shown that the $9,000.00 theretofore borrowed had

been repaid, but that the sale of the $75,000.00 of

receiver's certificates authorized by the court had not

been made, but that the parties in interest in the liti-

gation had advanced such moneys as were necessary

to carry out the purposes for which said certificates

were ordered to be issued, pending a more favorable

sale of the same. This report was duly approved by

the court. (Tr. p. 1398.)

On April 21, 1899, the receiver filed Report No 7

with the court (Tr. p. 1400), which report covered the

receivership from January 1, 1899, to March 31, 1899,

inclusive. During this period the report shows that

the mill was not operated on account of the cold

weather and want of water power, but the develop-

ment work in the mines had been steadily pushed.
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During the said quarter had come into the receiver's

hands as such the sum of $24,232.10, an itemized

statement of which was attached, and of this sum

$2,593.79 was the money of the defendant companies,

the balance consisting of sums advanced by Thomas

S. Nowell pending the sale of the receiver's certifi-

cates theretofore authorized.

It was further shown in this report that the

$9,000.00 theretofore borrowed by the receiver had

been repaid by draft drawn on Thomas S. Nowell as

a part of the advance mentioned. {Tr. p. 1402.)

This report was duly approved by the court. {Tr.

p. 1412.)

During the summer of 1899 the District Judge for

Alaska was absent from Juneau in the interior of

Alaska, holding the first courts ever held on the

Yukon, and no other report was made to the court

by the receiver herein until the winter of 1899 and

1900 which is found in the record at pp. 1413-1426

and covers the period of the receivership from April 1

to September 30, 1899. This report shows the opera-

tion of the mill during the summer and the recovery

therefrom of $17,853.56. The report, however, shows

further that the following development work and per-

manent improvements had been made upon the prop-

erties in the receiver's hands, namely, 1,809 feet of

tunneling on the Comet mine, a two-story frame

building 60 feet by 60 feet for canvas concentrating

rooms; 248 feet of tunnels and cross-cuts were driven

upon the Kensington mine, hereinafter more particu-

larly mentioned ; a new boarding house 50 feet by 30

feet by 15 feet, a powder magazine; boarding house

11



constructed, blacksmith shop built and 195 feet of

tunnel driven on the Ophir mine. Detailed statements

of all the operations were attached to the report.

This report was on January 18, 1900, in all things,

approved by the court. (Tr. p. 1426.)

In the early spring of 1900 Judge Johnson, before

whom all the proceedings heretofore stated had been

had, resigned and was succeeded by Judge M. C.

Brown.

On December 13, 1900, the receiver filed a full

report with the new Judge of all of his dcjings under

the receivership (Tr. p. 786), together with a full

statement of the work done and improvements made

upon the property, and a statement of the financial

condition with suggestions as to what further would

be required by the property. This report showed the

receivership debts outstanding to the amount of

$103,677.15. {Tr. p. 788.) It also showed that the

receiver had paid off the debts of the companies exist-

ing at the time the property was placed in the hands

of the receiver, amounting to $98,752.04 {Tr. p. 787),

and it was suggested that the receiver be authorized

to borrow $150,000.00 upon receiver's certificates for

the purpose of paying off the then existing indebtedness

and completing certain development work u])on the

mines. {Tr. pp. 793-4.)

On December 13, 1900, upon a full consideration

of the matter, the court authorized the borrowing of

$150,000.00 for the following purposes: First, to pay

off outstanding receiver's certificates amounting to

$40,000.00; second, $60,000.00 of the floating indebted-

ness of the receiver; and, third, 850,000.00 to be ex-

pended for development j^urjKtses under the direction
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of the court. {Tr. p. 725.) This order was modified

in the matter of interest en April 16, 1901. {Tr. p. 726.)

On October 29, 1901, the receiver reported to the

court {Tr. p. 804) that he had not borrowed any money

under the order of April 16, 1901, and stated as a reason

therefor that before said money had been borrowed

the defendant companies began certain negotiations

for a sale of the said properties, which negotiations had

reached a point where it was believed that such sale

would be consummated; that in that event the total

indebtedness of the companies, including the expenses

of the receivership and all the receiver's indebtedness,

would have been paid off and discharged, thereby

rendering any further continuance of the receivership

unnecessary; that for that reason negotiations for the

loan authorized by the court were suspended so as

to not further complicate matters in the event of a

sale being made; that the negotiations for the sale,

however, failed and had at that time finally broken

off. It was futher shown that the same necessities

existed for the borrowing of money as had existed in

the preceding spring and reference was made to the

application and report theretofore filed. The report

further showed that during that year all mining

properties in his hands had been carefully examined

by mining experts in behalf of the holders of stock

and bonds of the defendant companies ; that as a result

of such examination it was believed that the amount

of money required for the paying off of the indebted-

ness of the receiver to that date and doing the neces-

sary development work would amount to the sum of

$190,000.00; that the borrowing of that amount of

money for the purposes stated was recommended to
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the receiver by a majority of the stockholders and

bondholders of the defendant companies, and that

they would actively assist the receiver in obtaining

the loan if said loan should be authorized by the

court, and that arrangements were then pending to

that end. It was further shown that in order that

there should be as little delay as possible in paying

off at least a portion of the receiver's indebtedness,

there was placed in his hands on the 14th day of

October, 1901, the sum of $45,000.00, which sum was

so placed by intending purchasers of the certificates

when issued and for which the receiver had given a

receipt to be replaced by certificates for that amount

if the same should be authorized by the court. Upon

this report the court authorized the issuance of

$190,000.00 of receiver's certificates on October 29,

1901 {Tr. p. 729), and such certificates were accordingly

issued and constitute what is known herein and re-

ferred to in the findings of fact and decree as the

"first issue of certificates." The record further shows

that $35,000.00 of certificates had been purchased by

Henry Endicott in October, 1898, which were ex-

changed for first issue certificates in October, 1901.

{Tr. p. 1212), certificates Nos. 102, 105, 108, 109. 110

having been issued out of the $190,000.00 issue to

retire the certificates issued to him in October, 1898.

It further appears from the record that the first

nine certificates of the first series issued in October,

1901, were issued respectively:

4 to Thomas Stokes,

2 to David L. Webster,

1 to E. Hobart,

2 to Henry Endicott,
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in the denomination of $5,000.00 each, making

$45,000.00 in all. At pp, 1548, 1549, will be found

the letter of Henry Endicott to F. D. Nowell, receiver,

dated October 16, 1901, subscribing for $45,000.00 of

receiver's certificates for the above-named parties.

These payees are all bondholders. All of these cer-

tificates had printed upon the back thereof a cop}^ of

the order declaring them to be first liens upon the

property of the defendant companies and entitled to

priority of payment. It appears that the efforts of

the bondholders and stockholders in the East to sell

the properties were continued and on February 6,

1902, an agreement was entered into by and between

the Northern Belle Gold Mining Company and Thomas

S. Nowell, individually, parties of the first part, and

the Mines Securities Company, a corporation, as

party of the second part, and a majority of the holders

of the mortgage bonds of the Berners Bay Mining and

Milling Company, secured by deed of trust to the

International Trust Company of Boston, Massachusetts,

dated July 1, 1896, parties of the third part, and the

Seward Gold Mining Company, Ophir Gold Mining

Company, and the Nowell Mining and Milling Company,

parties of the fourth part. {Tr. pp. 581-596.) This

contract, so far as material to the questions now before

the court, provides that the Mines Securities Company

was, at its own expense, to send a representative to

examine and report upon the properties not later than

the following June, and if said report was satisfactory

that it would subscribe for $25,000.00 par value of

duly authorized certificates to be issued as directed

by Frederick D. Nowell, receiver of the Berners Bay
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Mining and Milling Company; and provided further

that upon the date of the execution of the contract

the Mines Securities Company should deposit to the

credit of the receiver in the Puget Sound National

Bank, Seattle, Washington, the sum of $5,000.00, for

which receiver's certificates were to be issued by the

receiver, and that this $5,000.00 was to be used and

applied by the receiver and his successor for no other

purpose than extending the Kensington tunnel to the

Eureka lode; that the work of extending said tunnel

should be continuous, and if any further sum is needed

for continuing said tunnel until the representative of

the party of the second part makes his examination of

the properties, the Mines Securities Company should

furnish the same upon three days' sight draft drawn

by the receiver, accompanied by his certificate, but

such further sum should not exceed $5,000.00 until

the examination is made and its results presented to

and acted upon by the party of the second part. It

was further provided that if, after said examination,

the Mines Securities Company should decide to con-

firm its subscription for the balance to the $25,000.00

of receiver's certificates, it should forthwith notify the

party of the first part in writing addressed to the care

of Henr}^ Endicott, 176 Federal Street, Boston, Massa-

chusetts, and should take up and pay for the same

as often as money is required for such development

work as it may deem it expedient to do, and for the

extension of the Kensington tunnel; all work after

said confirmation to be done under the advice and

supervision of the engineer of the party of the second

part, subject to the authority of the court while the
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property is in the receiver's hands. It was further

provided that the party of the second part, upon

confirming its subscription, should incorporate a com-

pany to take over the properties belonging to the

Northern Belle Gold Mining Company, and details for

the negotiations, etc., were set out that are not material

now to be considered. It was further provided that

all conveyances and instruments usually recorded were

to be placed in escrow with the International Trust

Company of Boston, Massachusetts, subject to the

provisions of this agreement, and that concurrently

with the formation of the new company and the

deposit of the deeds and other instruments as pro-

vided, the parties of the third part and the holders

of the mortgage bonds aforesaid were to deposit at

least a majority of the mortgage bonds in the said

Trust Company and give said Trust Company full

authority to proceed to foreclose the mortgage secur-

ing these bonds should it be found necessary- so to do

in order to perfect the title to the Northern Belle

Gold Mining Company's properties. It was further

provided that in the event of the deal going through,

that on or before December 31, 1902, the Mines Se-

curities Company should provide $190,000.00 to retire

the receiver's certificates authorized by order of the

court October 29, 1901, and accrued interest thereon;

that on or before December 31, 1902, the Mines Secu-

rities Company should pay to the International Trust

Company of Boston, Massachusetts, $175,000.00 as a

payment on the mortgage bonds of the Bemers Bay

Mining and Milling Company and provide for the

treasury of the new company the sum of $200,000.00;
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that on or before June 30, 1903, the party of the second

part should make a further payment to the Interna-

tional Trust Company on account of said mortgage

bonds of $175,000.00 which was the full amount agreed

to be paid in retirement of all the bonds, and was at

the same date to provide an additional sum of

$200,000.00 for the treasury of the new company.

There were a number of other stipulations, covenants

and agreements in the said instrument, but they

are not material to be stated. This instrument

was executed, among others, by Henry Endicott and

Wallace Hackett in behalf of the bondholders and

claiming at that time to be the owners of, respectively,

Henry Endicott 260 bonds

Wallace Hackett 27 bonds

{Tr. p. 596.)

On the 10th day of June, 1902, this contract,

or a copy of it, was presented to the court and by the

court approved. {Tr. p. 599.) This order was not

only based upon the report of the contract having

been made, but was also based upon the report of

Special Master B. M. Behrends.

On the 21st day of March, 1902, the court, having

been advised of certain contracts entered into by

Thomas S. Nowell with the Mines Securities Company,

and a certain contemplated contract by the receiver

and others for a cash sale of the properties in the

hands of the receiver, and it being evident to the court

that many differences existed among the various

contracting parties, detennined to send a Special

Master to New York to confer with the parties, bond-

holders and creditors of the defendant companies
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and make a report to the court. {Tr. p. 848.) B.

M. Behrends was selected as such Special Master and

went to New York and consulted with the bond and

stock holders of the Berners Bay Mining and Milling

Company {Tr. p. 849). On this visit he met and con-

sulted with the stock and bond holders and n^ade a

report to the court on his return to Juneau, under date

of May 28, 1902. This report is found in the record

on pp. 851-854. This report, among other things,

shows that $18,000.00 was paid into the hands of Mr.

Behrends while in New York, and $3,000.00 was paid

in after his return from Boston to New York, and

$2,000.00 had been placed to his credit since he left

there and $2,000.00 more was placed to his credit

within a week, making a total of $25,000.00, which

money was to be used in paying local indebtedness

of the receiver. This contract did not culminate in

a sale of the properties as was expected.

The work of pushing the Kensington tunnel,

however, was steadily carried on as long as the funds

lasted. There was another property in Alaska bonded

for the sum of $500,000.00 of which the International

Trust Company was Trustee. This property was

originally known as the property of the Nowell Gold

Mining Company, and later as the American Gold

Mining Company. On November 22, 1902, a contract

of sale of the property of the American Gold Mining

Company was made between said comipany and M. C.

Brown, and Wallace Hackett, Henry Endicott and

Guy Lamkin as bondholders, representing a majority

of the bonds. {Tr. pp. 1587-1595.) One thing ma-

terial in regard to this contract is found on pp.
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1592, 1593 of the record which provided for the invest-

ment of $25,000.00, or sa much thereof as Thomas S.

Nowell might deem necessary or expedient, in receiver's

certificates of the Berners Bay Mining and Milhng

Company. About the same time the Internatitmal

Trust Company, through its agent, Wallace Hackett,

employed the firm of Malony & Cobb to foreclose the

mortgage it held as Trustee against the properties

of the American Gold Mining Ccmpany {Tr. pjx

1598-1603) and $18,000.00 of the money received on

foreclosure, less expenses, was invested in receiver's

certificate No. 2 of the second issue held by Wallace

Hackett. This certificate of $15,996.29 net was

issued on November 22, 1902 (Tr. p. 1220), to Wallace

Hackett, who, through the transaction, had acted as

agent for the International Trust Company. Mr.

John M. Graham, the President of the International

Trust Company, admitted in his deposition {Tr. pp.

875, 876) that he knew soon after the appointment

of the receiver in 1897 and 1898, of that fact, but did

not remember whether or not he ever signed an appli-

cation for the appointment. Mr. Graham further

admitted that he knew of the issuance of the receiver's

certificates in February or March, 1903. {Tr. pp.

878,879.)

On the 21st day of November, 1902, the court

granted authority to the receiver to issue certificates

for an additional sum of $60,000.00 for the purpose

of doing the development work on the properties of

the defendant and make such certificates when issued

a prior lien upon the property to the mortgage, and

equal in all respects to the former issue of $190,000.00.
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{Tr. p. 740.) Under the authority of this order cer-

tificates of the second issue, as denominated in the

receiver's reports, were issued to the amount of $34,-

173.59 {Tr. p. 1446), and it was shown that the money

was expended in the driving of the Kensington tunnel,

about which there was no dispute. The petition

for this order {Tr. p. 810) shows that it was made at

the request of the defendant companies, all of the

bondholders, mcst of whom were also stockholders,

and for the purpose of doing certain work in running

the tunnel, drifts and an upraise.

Some time in the year 1903 negotiations were

begun by the officers of the defendant companies with

the syndicate referred to and mentioned in the record

as the " MacDonald Syndicate," and as a preliminary

to the entering into a contract with the said MacDonald

Syndicate on February 26, 1903, Wallace Hackett, as

Trustee for all the bondholders of the Bemers Bay

Mining and Milling Co., Thomas S. Nowell, Frederick D.

Nowell and Willis E. Nowell entered into a contract.

{Tr. pp. 616-623.) This contract had for its object

the placing of all the bonds secured by the deed of

trust upon the properties in the hands of Wallace

Hackett and then for the sale and reorganization of

the properties and the retirement of the receiver's

indebtedness and the bonds and the transfer of the

property to the new corporation. A circular letter

was thereupon sent to all the bondholders {Tr. p. 613)

(see deposition of Wallace Hackett, Tr. 909-963), under

and pursuant to which all of the bonds of the Bemers

Bay Mining and Milling Co., except two, were deposited

with Wallace Hackett, and for the payment of the
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two, satisfactory security was placed in the hands of

the International Trust Co. (See deposition of Wallace

Hackett and deposition of John M. Graham, Tr. pp.

867-879.) In connection with this agreement of

February 2G, 1903, see the circular letter issued and

sent to the bondholders by Wallace Hackett with a

copy of the agreement. {Tr. p]). 975-978.)

Thereafter an agreement was entered into between

the four original defendant companies, the receiver,

F. D. Nowell, acting under the authority of the court,

as parties of the first part, and Joseph MacDonald,

party of the second part. {Tr. p. 626.) This con-

tract was dated May 13, 1904, and provides in sub-

stance for an option upon the properties upon certain

terms therein stated and then provides for the com-

pletion of the Kensington tunnel beyond its breast

at that time to the intersection of the Kensington

lode; then for the driving of 300 feet either way, 600

feet in all, on the Kensington lode, and also for drift-

ing of 400 feet in all on the Eureka lode then already

cut in the said tunnel. It was further provided that

the actual cost, less the amounts recovered from the

ores, of said work would be paid for by the receiver

by the issuance of receiver's certificates. All the

certificates and all the indebtedness of the receiver

were to be paid by the MacDonald Syndicate in the

event they exercised their option to purchase said

property; otherwise said certificates were to stand as

claims against the receiver. This contract was re-

ported to the court {Tr. p. 635), and a copy of the

contract was attached to the report and was by the

court approved and order executed. {Tr. pp. 640-643.)
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Thereupon the International Trust Co. executed a

release of the mortgage deed and placed the same in

escrow with the First National Bank of Juneau to

be delivered upon the performance of the contract by

MacDonald. {Tr. pp. 644, 645.) Under this contract

the MacDonald Syndicate completed the Kensington

tunnel, crosscut the Kensington lode, and the receiver's

certificates of the third issue were issued thereunder.

This work was completed in the fall of the 3'ear 1904.

The completion of this tunnel was the last develop-

ment work done upon the properties while the same

has been in the hands of the receiver.

The undisputed testimony shows that a large

body of valuable ore was opened up in both the Eureka

and Kensington lodes and the property now for the

first time was demonstrated to be a valuable mine.

{Tr. p. 887.)

Before passing, however, to the next steps taken

in court, we desire specially to call the court's attention

to the following:

On May 17, 1901 {Tr. pp. 662-3), Wallace Hackett,

who then represented as attorney more than 350 of the

500 outstanding bonds, wrote to F. D. Nowell who was

then in New York City, in which letter he stated : "If

it is desired to have any recognition of the fact that

receiver's certificates take precedence to the bonds,

such acknowledgment will be readily granted by the

bondholders and may be embodied in such agreement

as you may make in New York." Subsequently,

when all the bonds, except two, were in Mr. Hackett's

hands (the remaining two having been secured by

a deposit with the International Trust Company,
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Trustee for the bondholders as above stated), Mr.

Hackett executed an insti"ument (7>. p. G67) wherein

it was recited: "Whereas, the holders of the bonds

of the defendant companies in the above suit, viz., the

Berners Bay Mining and Milling Company, the Northern

Belle Gold Mining Company, the Seward Gold Mining

Company, and the Ophir Gold Mining Company, did

consent to the issuance of the receiver's certificates

in this cause, and the orders of the court allowing and

giving such certificates priority over the mortgage

bonds of said companies, but such consent never

formally entered of record herein. Now, for the pur-

pose of making such consent a matter of record, I,

Wallace Hackett, for myself and as Trustee and holder

of said bonds, shown in the list hereto attached, do

hereby consent to and waive any and all objections to

the orders of the court herein authorizing said certifi-

cates and future issues thereof, and giving the same

priority over said bonds." This was sworn to by Mr.

Hackett on the 13th day of June, 1904. Attached to

it {Tr. pp. 668-671) was a statement of the situation

of the property and that he had issued a circular letter

in February, 1903, to all the bondholders asking their

consent to represent them in negotiations looking to

a sale of the property, etc.; that in response to this

letter 498 bonds had been deposited with him, and a

list of the depositors and the number of bonds deposited

by each is also attached. This statement was also

sworn to. {Tr. p. 671.)

Up to the present time it is to be borne in mind

by the court, while the bondholders knew all about

what was being done, and the International Trust
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Company had full knowledge of what was being done,

no objection from any source had been made to any

of the orders made by the court or any of the steps

taken by the receiver, but it seems that all parties,

receiver, court, stock and bond holders of the defendant

companies, had worked harmoniously towards putting

the properties in shape to be sold, and invariably the

debts of the receiver were to be first paid, and next the

bonds. After the demonstration of the great value

of the properties, however, by the completion of the

Kensington tunnel in the fall or winter c f 1904, there

appear upon the scene the interveners R. McM. Gil-

lespie, Samuel W. Fairchild and C. R. Corning, Mr.

Corning being a mining man from New York City {Tr.

pp. 672-699), styling themselves "Reorganization

Committee of the Berners Bay Mining and Milling

Co." and claiming to represent the Mines Securities

Company, F. J. Hurley, B. M. Behrends, E. Hobart,

D. L. Webster, Thomas Stokes, Henry Endicott,

Ethel McLeod, F. G. Landon, Wallace Hackett, H. B.

Sprague; Kidder, Peabody & Company, E. G. Loomis,

Harriet M. Backus, West Coast Grocery Company

and S. Blum, and claiming to have deposited with them

$140,000.00 face value of receiver's certificates and

more than $400,000.00 face value of the bonds. The

plan of reorganization {Tr. pp. 706-710) (verbatim copy

at pp. 83-106) was announced in the spring of 1905,

and in this plan of reorganization priorit}^ is given to

the receiver's indebtedness over the bonds, but the

plan was so manifestly extortionate and unfair to all

parties except the committee themselves, that the

receiver and seven-eighths of the creditors in Alaska
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refused to assent to the plan, and thereupon said

reorganization committee filed their said petition of

intervention for the removal of F. D. Nowell as receiver.

On July 31, 1905, Gillespie, Fairchild and Cor-

ning, under the name and style of the " Reorganization

Committee of the Bemers Bay Company," filed an

intervening petition {Tr. pp. iSl et seq.) for the removal

of F. D. Nowell as receiver, and that a competent and

disinterested person be appointed in his stead. The

allegations pertinent to this suit made therein are

as follows

:

That they are owners and holders of more than

$400,000 of the mortgage bonds of the company, and

of more than $140,000 face value of receiver's certifi-

cates; that the following persons, — F. J. Hurley,

B. M. Behrends, E. Hobart, D. L. Webster, Thomas

Stokes, Henry Endicott, Ethel McLeod, F. G. Landon,

Wallace Hackett, H. L. Spraguc, Kidder, Peabody &
Co., E. G. Loomis, Harriet M. Backus and Ogden

Backus, had deposited their securities with them ; that

on February 17, 1898, F. D. Nowell procured the

removal of Cassel, and secured his appointment as

receiver herein and has ever since acted as such re-

ceiver; that certain receiver's certificates to the amount

of $190,000 — the first issue — had been issued; that

a second issue of $34,173.59 had been issued; that the

issuance of said receiver's certificates had largely im-

paired the lien of the first mortgage and the value of

the first mortgage bonds; that the only thing necessary

for the protection of the property were watchmen,

and that unless said receiver were removed the peti-

tioners herein were remediless unless this Court lends
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to these petitioners the aid of the writ of injunction

pending the action.

F. D. Nowell, receiver, on August 9, 1905, filed

his answer {Tr. pp. 73 et seq.) to the foregoing petition

of intervention, to which answer was attached a copy

of the Reorganization Plan of Gillespie, Fairchild and

Corning.

In this answer the receiver denies the most of

these allegations, admitting, however, that he had

been appointed receiver on February 12, 1898, but

denies he procured the removal of Cassel. He admits

the issuance of $190,000 of certificates, but denies

that such provision was wrongful or unlawful. He
admits the further issue of the second issuance of

certificates, but submits to the judgment of the Court

as to the same being wrongful or unlawful. He denies

that he secured any preference over the lien of the

first mortgage or impaired the lien thereof. He

alleges that the receivership and financial difficulties

of the defendant companies were due to the fact that

defendants were endeavoring to develop the mining

claims with insufficient capital; that defendant com-

panies and their creditors, especially the bondholders,

believed that further development work would enable

the defendants to extricate themselves from their

financial difficulties, and for that purpose, at the

instance of defendants and bondholders and especially

of Messrs. Hackett, Endicott and Fairchild, applied

to the court and obtained an order authorizing him

to work said properties; that at the time he was ap-

pointed defendants were owing large sums for labor,

supplies, and other development expenses; that the
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holders of said claims were claiming a lien upon said

properties prior to the mortgage; that the holders

of the bonds declined to litigate such question, Vjut,

with the aid of Thomas S. Nowell, raised a large sum

of money, to wit, $100,000, for paying such claims;

that the proceeds of the bullion recovered was also

applied to the payment of such debts, and that all

payments so made were consented to by all the parties,

and were known to these intervenors and those they

represent, and were either expressly assented to or

acquiesced in by said parties; that he made the appli-

cation for the issuance of $190,000 of certificates at

the express request of defendants and of the bond-

holders ; that the payment of the 40 per cent complained

of was made with the express consent of the inter-

venors or those they represent; that the second issue

of certificates was made with the consent of inter-

venors or those they represent.

The receiver further alleges that he has labored

faithfully f(;r nearly eight years for the benefit of the

properties; that he has taken no acticn except upon

express orders of the Court first obtained, such recom-

mendations having been first submitted to the parties

in interest and approved by them; that he has waived

his right to be paid his ccmpensation; that by careful

management he has now dex^eloped a property worth

more than $2,500,000.00, demonstrated during the past

year; that said properties are now in a condition to

pay off the indebtedness; that the intervenors, having

no interest in the properties, conspired to acquire the

same without any consideration, and procured the

persons named above to join them in said conspiracy;
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that said reorganization committee made a fraudu-

lent proposal to induce him to join them in said

swindle, offering to induce the Court to pass his

accounts without question and to allow all compensa-

tion, salary and commission he might claim, which

proposal was refused; and the said reorganization

committee thereupon began proceedings for his re-

moval.

On August 10, 1905, Gillespie, Corning and Fair-

child filed a reply to this answer (Tr. pp. 106 et seq.),

denying the most of the allegations made by the re-

ceiver. The order denying application for removal

of receiver is at p. 109. The opinion den^dng the

removal will be found in 2 Alaska, p. 505.

In December, 1905, another petition for the re-

moval of the receiver was filed and denied, but W. B.

Hoggat was appointed joint receiver with him. This

last order was made January 3, 1906. {Tr. p. 2439.)

On December 9, 1905, the defendant companies

filed their answer and cross-complaint (Tr. pp. Ill e*^

seq.), alleging that the plaintiffs had been paid by the

receiver since the filing of this suit (N. B., this suit was

filed on December 15, 1897, Tr. pp. 53 et seq.); that

these defendants are incorporated under the laws of

the State of Maine; that in December, 1897, they were

indebted in the sum of $100,000 and upwards for

wages, salaries of employees, and other operating ex-

penses; that in December, 1897, a receiver was ap-

pointed, and defendants' properties have ever since

been^and now are in the custody of the law; that on

July 1,'1898, defendant Berners Bay Mining and Mill-

ing Company made, executed and delivered to the
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International Trust Company as trustee its mortgage

deed in trust, conveying all the property owned by it

for security of 500 bonds of $1,000 each; that said

bonds were s(;ld and are valid outstanding debts of

the company; that defendants, Ophir Gold Mining

Company, Seward Gold Mining Company, and North-

ern Belle Gold Mining Company, became purchasers of

the mortgaged property and assumed to pay the bonds

subsequently to the date of the mortgage; that noth-

ing has been paid thereon, either of principal or inter-

est, upon the bonds; that the receiver, acting at the

instance of the bondholders, and under orders from

this Court, has borrowed large sums of money on

receiver's certificates and has incurred indebtedness

in the betterment of said properties, which indebted-

ness is a primary lien superior to said bonded indebted-

ness; that the business of said defendants is such that

they have no hope to pay said debts, which are in-

creasing at the rate of $10,000 per month, necessitating

sale of the property and distribution of the proceeds,

and a winding up of the business.

This answer concludes with the prayer that the

International Trust Company be made a party de-

fendant; that the Court will decree a sale and apply

the proceeds according to priority and rank of the

claims; that the business be wound up and the suit

closed.

The International Trust Company, on March o,

1906, filed its answer to the cross-complaint of defend-

ant companies (7r. pp. 142 et seq.), denying that it

had sufficient knowledge or information to form a

belief as to the incorporation of said companies under
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the laws of the State of Maine, or that they were doing

business and owned property in Alaska, or were largely

or at all indebted to the amount of $100,000 for wages,

salaries or supplies in the month of December, 1897,

and denies that said defendants were or have ever since

been insolvent or were insolvent at the commencement

of this action.

It admits the appointment of a receiver, and ad-

mits the exec ation of the mortgage, and avers that

more than twelve months' continuous default has

been made on the bonds. It admits the bonds were

sold in open market and are valid, outstanding debts

of the company. It denies any knowledge or infor-

mation as to the three defendant companies becoming

purchasers of the property of the Berners Bay Com-

pany and assuming to pay the bonds. It admits

that nothing has been paid on the bonds, either of

principal or interest. It denies that the receiver

obtained orders of the court and borrowed large sums

of money on receiver's certificates, and otherwise

incurred debts with the consent, knowledge or approval

of the bondholders, and alleges that the Trust Com-

pany never consented, acquiesced in or approved

of the incurring of indebtedness on receiver's certifi-

cates or otherwise by the receiver, and that said

borrowing was done without its knowledge or con-

sent.

It alleges that it never was a party to this cause

until February 21, 1906, and avers that none of the

money borrowed on receiver's certificates, and none

of the indebtedness incurred by the receiver went to

the betterment of said properties; that none of the
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money borrowed by the receiver was used for or applied

to the preservation of said properties or maintenance

of the same; but said moneys were illegally applied

to exploiting and developing a number of contingent,

speculative and uncertain mining prospects and in the

conduct of a speculative, uncertain and contingent

mining business. It avers that the receiver's indebt-

edness was incun*ed under orders of the Court entered

ex parte without notice to the Trust Company, and

that the mortgage lien was at all times a subsisting

first lien upon all the properties covered by the mort-

gage, and that all receiver's certificates were sold

and acquired with full notice of the existence of said

mortgage and of record thereof. At p. 148 the Trust

Company denies any knowledge or information to

form a belief as to the hopelessly involved condition

of defendant companies, but " it admits that for a

complete determination of the subject-matter involved

in said action the rights of this defendant should be

adjudicated and the primary character of the lien of

its mortgage deed of trust of July 1, 1896, established

and decreed."

" Wherefore, this defendant prays that said re-

ceiver do account herein and this Court do adjudicate

upon the orders heretofore made permitting receiver's

certificates to issue, and that the relative rank of said

receiver's certificates be established by an order and

decree of this Court; and that this Court do order

and decree that the mortgage deed of trust of this

defendant, dated Jul\- 1, 1896 (a true copy whereof

is hereunto attached and marked "Exhibit A"), is

a valid and subsisting first lien upon the properties
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subject to this receivership, which are described in

and affected by said mortgage deed of trust; and that

said mortgage deed of trust be foreclosed and the

property described therein be sold in accordance with

the prayer of this defendant in its cross-complaint

this day filed."

The mortgage deed of trust {Tr. pp. 150 et seq.)

is dated July 1, 1896, and is made by and between the

Berners Bay Mining and Milling Company, party of

the first part, and the International Trust Company,

party of the second part. It recites that: Whereas,

the stockholders of the party of the first part at a

meeting held in Portland, Maine, on June 24, 1896,

did unanimously vote as follows: That for the purpose

of retiring the $200,000 of bonds dated November 15,

1892, and interest thereon, on the mines and mining

properties of the Berners Bay Company, and for the

purpose of liquidating the unpaid interest and floating

debt of the Company and increasing its plant and

other corporate purposes, the Company shall issue

$500,000 in bonds payable on July 1, 1914, with

interest at 7% per annum, payable semi-annually,

and the principal of said bonds may be declared due

in case of twelve months' default in any payment of

principal or interest. The stockholders of the Com-

pany unanimously approved, ratified and confirmed

the mortgage deed and all the terms thereof, and the

board of directors also approved and confirmed the

action of the stockholders in authorizing said issue

of bonds. Then follows a list and description of the

mining claims, mill sites, buildings, tunnels, machinery,

etc., covered by the mortgage deed.
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At p. 164 of the record the mortgage deed provides

that until twelve months' continuous default by the

company in some payment of the principal or interest,

after demand at the International Trust Company, or

like default in the performance of some other agreement

herein contained, the trustee shall have no right to the

possession or control of said property; and after twelve

months' continuous default in some payment of the prin-

cipal or interest the trustee may, upon written require-

ment of a majority of the bondholders and upon receiv-

ing satisfactory indemnity, take possession and enforce

by proper legal proceedings all rights and interest in

the property and manage and operate the sanie;

receive all payments and income; and after paying

expenses of taking possession and operating, apply

the remaining income to the payment of interest in

default and apply the residue on the bonds. Pro-

vided, that the trustee shall not operate such prop-

erty more than two years unless requested by a majority

of the bondholders, and provided that if the bonds are

not paid while the trustee is in possession said trustee

may on request of a majority of the bondholders

adopt foreclosure proceedings. Whenever all the bonds

and said expenses have been paid in full from the

income, then such property, together with any sur-

plus, shall be restored to the party of the first part.

The said party of the first part agrees that upon non-

payment of any bonds or interest for six months and

upon demand therefor it will yield possession of the

property with its books of account to the trustee.

Upon and after continuous default in s(jme payment

of principal or interest, after presentation and demand,
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the trustee at its discretion may upon written require-

ment of a majority of the bondholders, and upon re-

ceiving satisfactory indemnity, forthwith adopt some

of the following methods of foreclosure: first, may
sell at public auction and convey the property so sold

by proper deeds to the purchasers; second, it may
apply to any court of competent jurisdiction for fore-

closure and a decree of sale subject thereto and the

appointment of a receiver; third, any other pro-

cedure of foreclosure provided by any laws that may
be applicable. Then come provisions as to the appli-

cati'.n of the proceeds of foreclosure sale. It further

provides that in case of default continued twelve

months in the payment of any principal or interest

after the demand specified, then the principal of all

bonds then outstanding shall become due and payable

at the option of the trustee and upon written notice

to that effect to the party of the first part. Provided,

that the holders of a majority of the bonds ma}^ in-

struct the trustee to declare said principal due, or

waive any default in any payment, or may reverse the

determination of the trustee, "it being understood

and agreed that all right of action under this indenture

shall be and is vested exclusively in the party of the

second part, its successor or successors as continuing

trustee, and under no circumstances shall an}^ in-

dividual bondholder or number of bondholders ha^•e

the right to institute any proceedings in law or equity

under or by virtue of this instrument for the purpose

of enforcing any remedy herein provided." (7>. p.

169.) Then come provisions empowering the ti-ustee

to purchase in behalf of the bondholders, and after
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purchase to organize a new c(;mpany; also that the

party of the first part shall convey to the trustee

the mortgaged property; provisions concerning re-

demption of the bonds in yearly lots of 35 bonds

beginning July 1, 1901. At Tr. pp. 171, 172, is the

provision (9): "Said party of the second part, or any

successor or successors in the trust hereby created,

shall be accountable only for reasonable diligence and

good faith, without gross negligence or wilful default

in the management of the trust." Then come pro-

visions for the compensation of the trustee for his

services and disbursements; as to resignation of the

trustee and appointment of a successor, and provisions

as to certification of an equality of the bonds issued.

The mortgage trust deed is executed by T. vS.

Nowell, President, and Albert C. Howard, Treasurer

of the Bemers Ba}^ Mining and Milling Company, and

by John M. Graham, President of the International

Trust Compan^^

On March 13, 1906, the International Trust Com-

pany filed its cross-complaint, alleging that the action

{Decker Brothers v. Bemers Bay Mining and Milling

Company, case No. 603) was begun on December 15,

1897, and is now pending; that it was brought for the

collection of certain debts against defendant corpora-

tions; that a receiver was appointed and the property

has ever since remained in the custody of the law

under said receivership; that the receiver was ap-

pointed for preserving the property until it could be

sold and claims paid; that this cross-complainant ap-

peared as defendant on December 11,1 905 ; that upon

information and belief it avers that J. M. Decker, one
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of the plaintiffs in the original suit, has now no real

interest in this cause and that Decker Brothers have

been paid in full; that said F. D. Nowell as receiver is

in possession of said real property taken into custody

of law by prior orders of the court and described in the

mortgage deed of trust of July 1, 1896, and who is

joined as party defendant, and averring that said

F. D. Nowell " is joined as party defendant in this

cross-complaint by the permission of the court in order

to settle the rank and priority of this cross-

complainant's mortgage deed of trust of July 1, 1896,

as hereinafter more particularly described; and cer-

tain receiver's certificates issued herein for various

sums and for various claims; and also the other in-

debtedness incurred by certain of the receivers herein;

and also for the complete adjudication of all the re-

spective rights in reference to said properties in order

that upon the sale thereof the purchaser may acquire

a complete and undisputed title thereto and quiet

and undisputed possession thereof."

The cross-complaint then recites the organiza-

tion of the Berners Ba}' Company, the execution of

the mortgage deed of trust, and sets forth verbatim

the form and substance of the bonds, certification by

the trustee of the bonds, the sale thereof, and the

receipt of the proceeds by the corporation, the ac-

knowledgment by the officers of said mortgage deed

of trust and the recording of the same in the Juneau

mining district. It alleges that "the said defendant

corporation, the Berners Bay Mining & Milling Com-

pany, has not paid any part of the principal sum

evidenced by said bonds or any thereof, or any part of
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the interest due thereon, and th^it there has now been

more than twelve (12) months' continuous default by

said defendant corporation, the Bemers Bay Mining

& Milling Company, being the party of the first part in

said mortgage deed of trust, in the payment of the

principal and interest of said bonds, after present-

ment and demand thereof at the office of the said

International Trust Company, at Boston, Mass., as

provided in said mortgage deed of trust." (Tr.

pp. 188-9.)

It alleges that after continuous default of twelve

months the trustee may enter into possession or de-

clare all said bonds due and foreclose the mortgage,

" and this cross-complaint is filed herein by this cross-

complainant for said foreclosure"; that the trustee

has been required in writing by a majority of the bond-

holders to foreclose. It avers that large sums of

money have been borrowed by the receivers upon re-

ceiver's certificates and other indebtedness had been

incurred which said indebtedness is claimed to be a

prior lien to the lien of the mortgage deed of trust of

July 1, 1896; it avers that all orders of this court for

the issuance of receiver's certificates and the incurring

of any indebtedness by any receiver were obtained

without the knowledge or consent of this cross-

complainant and has been incurred since the rights

of this cross-complainant were vested, and with full

knowledge of the recorded mortgage deed of trust,

that the principal of $500,000 and interest at the rate

of seven per centum per annum from July 1, 1896, is

now due and unpaid.

Then comes a prayer for the addition of certain
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parties defendant for the j)urpose of having settled

and extinguished certain rights claimed by said parties

defendant, which said rights are set forth at p. 181 of

the record.

This cross-complainant further prays that the court

give judgment in its favor for the principal of the

mortgage and accrued interest, and that the mortgage

deed of trust be foreclosed and decreed a prior lien, and

that all parties defendant be barred of all interest in

the property. Attached to this cross-complaint is a

copy of the mortgage deed of trust (Exhibit A, Tr. 194

et seq.).

At pp. 220-1, 222-3, 224-5 are the answers of

F. D. Nowell individually, the answer of the Nowell

Mining and Milling Company, and Alaska Nowell

Gold Mining Company, and the answer of Willis E.

Nowell, to the foregoing cross-complaint, which said

answers disclaim all other right, title and interest in

and to said properties covered by the mortgage deed

of trust and which allege that their only claims against

the properties are that F. D. Nowell has only claims

against said property for his compensation and allow-

ances as receiver; and that Willis E. Nowell is a creditor

of the receiver for work and labor and that he dis-

claims all other right, title and interest in and to the

properties covered by the mortgage deed of ti*ust.

At pp. 225 et seq. is the answer of Thomas S.

Nowell to the cross-complaint of the International

Trust Company, filed March 20, 1906. Said Thomas S.

Nowell denies that he has or claims any right, title

or interest in or to the properties in the hands of

the receiver except as a creditor of the receiver and as
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a general creditor of the defendant C( 'mi:)anies, and

disclaims all right, title and interest therein except

as such creditor. He denies that his claini as creditor

is subordinate to the lien of the cross-complainant,

and by way of affirmative defence and cross-complaint

alleges as follows: that between December 17, 1896,

and June 1, 1900, this defendant, Thomas S. Nowell,

at the special request of the defendant companies,

paid out and advanced to said defendants the sum of

$201,431.66, and that said defendants are now indebted

to him for said sum on open account; that said debt

is entitled to priority of payment out of the properties

of said defendants superior to the mortgage indebted-

ness; that at the time of sale of said five hundred bonds

each and every purchaser of said bonds became and

has ever since been a subscriber to the capital stock

of the Berners Bay Mining and Milling Company to

an amount equal to the face value of their bonds and

they have failed to pay for the same and now are

indebted therefor in an amount equal to or exceeding

the bonded indebtedness; that the International Trust

Com.pany has no beneficial interest in said mortgage

and bonds and is suing solely for the benefit of said

stock and bond holders.

This answer concludes with a prayer that the

court decree after payment of the receiver's indebted-

ness that the balance of the proceeds be applied to the

pa}'ment of the indebtedness aforesaid to this defend-

ant before anything is paid upon the bonds.

On March 20, 1906, F. D. Nowell, receiver, filed

his answer to the cross-complaint of the International

Trust Company, alleging as follows: he admits the
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beginning of the original action on Decen^.ber 15, 1897,

against defendant companies; that it was bn-ught

for the collection of certain debts and claims against

said defendant corporations; he admits the allegation

of insolvency; he admits the appointment of a receiver

for the property of defendant corporations; that it has

remained in the custody of the law under said receiver-

ship; that the receiver was appointed for the purpose

of preserving the said property until it could be sold

and said claims paid; he admits that the International

Trust Company was made party defendant pursuant

to the order of court of December 11, 1905; he

admits that J. N. Decker, surviving partner of Decker

Brothers, has now no real interest in this cause; that

Decker Brothers have been paid in full since the

commencement of this action; he denies upon informa-

tion and belief that T. S., W. E., and F. D. Nowell,

individually, the Nowell Mining and Milling Company

and the Alaska Gold Mining Company have sc>me

rights in the property in possession of the 'receiver;

he admits that F. D. Nowell as receiver is in possession

of the property of defendant companies, taken into

custody of law under orders of the court; he admits

that he was joined party defendant by the International

Trust Company in order to settle the rank and priority

of the mortgage deed of trust; he admits' the issuance

of certain receiver's certificates and the incurring of

other indebtedness; he also admits that the Trust

Company has prayed for "the complete adjudication

of all the respective rights in reference to said proper-

ties"; he admits the incorporation of the Berners Bay

Company; that it was the owner of certain real property
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and rights described in the mortgage deed of tnist;

that the Berners Bay Company on July 1, 1896, was

carrying on a mining business on said property; he

admits that the stockholders authorized the mortgage

bond indebtedness of $500,000.00; he admits the

execution of said mortgage deed of trust on July 1,

1896, and the recording thereof at Juneau, Alaska.

He denies that the International Ti*ust Company has

been required in writing by a majority of the bond-

holders to foreclose the mortgage. He admits the

borrowing of large sums of money on receiver's cer-

tificates and incurring certain debts shown of record

herein, and that it is alleged that said indebtedness

ought to be adjudged a prior lien. He admits the

receiver's indebtedness was incurred since the execu-

tion of the mortgage, but he denies that the orders of

court for the issuance of receiver's certificates, and

all orders authorizing the incurring of any indebted-

ness by any receiver were ex parte and obtained without

the knowledge and consent of the Trust Company;

and for further affirmative answer he alleges that he

was appointed on or about February 12, 1898, at the

special nomination and request of the principal bond-

holders and creditors of the four original defendants,

to succeed E, F. Cassel, who was theretofore appointed

receiver at the request of the plaintiff herein; that he

has continued in office with the full knc>wledge and

consent of said cross-complainant and c<f the bond-

holders until after the incuixing of all the receiver's

indebtedness, except the mere cost of preserving the

property, since about eight months last past; that

the bondholders were each and all stockholders in the
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Berners Bay Company during all times since the be-

ginning of this suit, and each and all had full notice

and knowledge of all the matters transpiring and the

steps being taken herein; that at the time he was

appointed, defendant companies were indebted up-

wards of $100,000.00 for labor and other claims, of

which about $50,000.00 for labor and improvements,

which claims were adjudged to be prior liens, and the

court ordered the same paid out of any funds in the

receiver's hands and authorized him to borrow money

on receiver's certificates for that purpose; that pursu-

ant to said order the receiver borrowed $40,000.00,

$35,000.00 of which was loaned by said bondholders.

In the year 1900, with the knowledge of the stock and

bond holders of said defendant companies, he was

induced by them to petition the court for leave to

borrow $190,000.00 on receiver's certificates for the

purpose of paying off prior certificates and performing

certain improvements and development work, which

petition was granted, and said stock and bond holders

purchased a large amount of said certificates and

ratified and acquiesced in said orders; that in 1902

said stock and bond holders procured a contract to be

made between said defendants and the Mines Securities

Corporation, which contract was approved by this

court, and the receiver, by order of the court, became

a party thereto; that under the orders cf the court

the receiver borrowed the additional amount of

$34,173.59, and issued receiver's certificates therefor;

that said Mines Securities Corporation failed to pur-

chase said properties and said certificates are still

outstanding claims; that in 1903 said stock and bond
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holders procured a contract to be made between

Joseph MacDonald, the Berners Bay Mining and

Mining Company and the Nowell Mining and MilHng

Com.pany, which contract was reported to the court,

and under its orders the receiver became a party

thereto. Said contract, among other things, provided

for the issuance of receiver's certificates on a parity

with other certificates for the purpose of paying for

certain development work provided in said contract;

that cross-complainant had full knowledge of and

assented to said contract and the orders of the court

directing issuance of receiver's certificates therein

mentioned, and for enabling the parties to enter into

the same and advance money on the faith thereof,

it executed a release of the deed of trust and deposited

the same in escrow in the First National Bank of

Juneau, Alaska; that the cross-complainant and those

it represents until the bringing of its cross-complaint

actively induced the issuance of the receiver's certifi-

cates and the contracting of the receiver's indebted-

ness and with full knowledge thereof have acquiesced

in and ratified the validity of the orders of this court

adjudging such indebtedness a prior lien; that on

June 13, 1904, one Wallace Hackett was then the

holder and owner of 498 of the 500 bonds; that for the

purpose of enabling Hackett to control the entire

issue, security to pay the two outstanding bonds

was deposited with the International Trust Company,

and at Hackett 's request a release of the mortgage

was executed by it, to be delivered or not as Hackett

might determine; that said Hackett, to make the

consent of the bondholders a matter of record in this
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court, executed an instrument acquiescing in and

ratifying all the orders of this court, directing the

issuance of receiver's certificates and adjudging the

same a prior lien. Receiver Nowell further alleges

that cross-complainant ought not to maintain said

cross-complaint against him or the creditors of defend-

ant companies, for the reason that on July 1, 1896,

at the time they purchased their bonds, each and

every one of said holders then became and are now

holders of the capital stock of the Berners Bay Com-

pany and have never paid anything whatever to said

defendant company for said stock, and are now and

have ever since the issuance of said bonds been in-

debted to said company for said capital stock in a

sum equal to or exceeding said bonds. The receiver

prays the court to set off the amount so due on the

capital stock against the claim of the Trust Company.

He further prays the court to decree that the costs and

expenses of this receivership are a first lien, para-

mount to any and all other claims; that the receiver's

certificates and other indebtedness of the receiver be

decreed a second lien paramount to any and all other

claims, including the mortgage of cross-complainant;

that the remaining assets be marshaled and i)aid to

the parties who may appear entitled thereto; and for

such other relief as may be just and proper.

On April 13, 1906, the International Trust Com-

pany filed its reply to answer of Thomas S. Nowell.

(Tf. p. 237.) It denies any knowledge or information

sufficient to form a belief, and on that ground denies

that Thomas S. Nowell between December 17, 1896,

and June 1, 1900, at the special request of defendant
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companies, or any of them, advanced to said defendants

or any of them the sum of $201,431.66, or any sum

whatever, and denies that said defendants ever became

or now are indebted to Thomas S. Nowell in any sum.

It denies that the alleged debt or any part thereof

is superior and entitled to priority of payment as al-

leged. It has no knowledge or information to form a

belief, and denies that each and every purchaser of

bonds became and has ever since been a subscriber

to the capital stock of the Bemers Bay Company;

and on the same ground denies that they failed to pay

any consideration or became indebted, and now are

indebted for said stock as alleged. It denies that it

has no beneficial interest whatsoever in and to said

mortgage bonds and is suing solely for the use and

benefit of said stock and bond holders. It alleges

that it is suing in pursuance of its trust and obligation

as mortgagee and purchaser in trust under the mort-

gage deed of trust. It prays that T. S. Xowell take

nothing under his affirmative defence, and that he be

barred of all interest or claim upon said property.

On April 16, 1906, the International Trust Com-

pany filed its reply to answer of Willis E. Nowell.

{Tr. p. 251.) It denies having any knowledge that

Willis E. Nowell is a creditor of the receiver for work

and labor done or that he is a creditor of the receiver

on any account or at all. It further alleges that any

claims of W. E. Nowell are subordinate to the mort-

gage lien.

On April 13, 1906, the International Trust Com-

pany filed its reply to answer of F. D. Nowell, receiver.

(7>. j). 241.) It denies that F. D. Nowell was ap-
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pointed on February 12, 180S, at the special request

of the principal or any bondholders or creditors of

defendant companies, having no knowledge or infor-

mation thereof. It denies that it ever consented to

the appointment of F. D. Nowell as receiver or his

continuance in office as such receiver, and denies

that the indebtedness incurred by said receiver or any

portion thereof was incurred with its consent; that

having no information or knowledge thereon it denies

said receiver was appointed with full or any knowledge

of the bondholders. It denies having knowledge or

information that the bondholders were stockholders

at all times or at any time since the commencement

of this suit or that any of them had knowledge of any

of the matters transpiring or the steps taken in this

suit. It denies that it had any notice or knowledge

of all or any of the matters transpiring or steps taken

in this suit. Having no knowledge or information

thereon, it denies that defendant companies were

indebted besides the bonds upwards of $100,000 for

labor; it denies that such claims — about $50,000 —
consisted of wages for work and for improvements,

which claims were adjudged a prior lien; and as to

whether or not said receiver was ordered by this court

to borrow money on receiver's certificates to pay said

claims, defendant has no knowledge and therefore

denies the same. It denies on the same ground that

the receiver, pursuant to said order, borrowed $40,-

000, $35,000 of which was loaned by said bondholders.

It denies that in the year 1900 the stockholders or

bondholders of said defendant companies, or any of

them, with the consent of defendant, induced said
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receiver to petition the court for leave to borrow

$190,000 on receiver's certificates, or any other sum
on receiver's certificates, for the purpose of paying

ofit" former certificates or any certificates or performing

improvements or development work. It denies that

such petition was ever granted by this court or that

said stockholders and bondholders purchased a large

amount or any amount of said certificates or in any

respect ratified or acquiesced in such order, this

defendant having no information on which to form a

belief thereon. It denies that all or any of such

acquiescence and ratification is shown by the record

herein. As to whether or not in 1902 the stockholders

or bondholders of defendant companies or any of them

procured a contract to be made with the Mines Securi-

ties Corporation, or that said contract was approved

by the court, or said receiver by order of this court

became a party thereto, having no knowledge thereon,

it denies the allegation. It also denies that said re-

ceiver pursuant to such order borrowed $34,173.59

or any other sum, or issued receiver's certificates

therefor for making such betterments, having no

information thereon. It denies that any certificates

are outstanding claims against said receiver, having

no information thereof. It denies that in 1903 said

stockholders or bondholders or any of them procured

the MacDonald contract to be made or that said con-

tract was reported to this court or that imder orders

of the court the receiver ]:)ecame a party thereto,

also having no information thereon. It denies, among

other things, that said MacDonald contract provided

for the issuance of receiver's certificates on a parity
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with other certificates bef(.re issued. It denies that

any certificates issued thereunder should be pric r to

the mortgage Hen. It denies that any certificates

were issued under said contract for the purpose of

paying for certain development work, having no

information thereon. It denies this defendant as-

sented to said contract or the order or orders relative

thereto during the issuance of receiver's certificates,

and denies that it executed a release of the mortgage

deed of trust to enable or induce any parties to enter

into said contract. It admits it executed a release

and deposited same in escrow in the First National

Bank of Juneau, Alaska, but alleges "that said release

was not to become operative until all the terms of said

contract were complied with and said property pur-

chased and paid for by Joseph MacDonald, as in said

contract provided." It alleges that said bonds were

never delivered to said First National Bank nor

was cash value paid into said bank; and that said

release was thereafter surrendered to the Trust Com-

pany for cancellation and was canceled. It denies

that this defendant or those it represents at any time

until the bringing of its cross-complaint has induced

the issuance of receiver's certificates or contracting

of indebtedness by the receiver herein. It denies

that with full knowledge this defendant acquiesced

in or ratified the validity of any orders of this court

adjudging such indebtedness to be a prior lien. It

has no knowledge as to whether or not on June 13,

1904, Wallace Hackett became or was then the holder

or owner of 498 of the 500 bonds. It denies that the

remaining two bonds could not be found, and denies
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that for the purpose of enabHng Hackett to control

the entire issue of said bonds secured to pay the two

outstanding bonds so deposited with it, or at the

request of said Hackett, a release of the mortgage

was executed to be delivered or not as said Hackett

might determine, having no information thereon on

which to form a belief. It denies that for the purpose

of making the consent of the bondholders or any of

them a matter of record that Hackett executed an

instrument acquiescing in or ratifying the orders of

the court directing the issuance of receiver's certifi-

cates or adjudging them to be a prior lien to the mort-

gage. It denies that Hackett ever had any authority'

to ratify in behalf of the Trust Company any of the

said orders of the court directing the issuance of re-

ceiver's certificates. It denies that the instrument

filed herein by Hackett ratified or acquiesced in the

issue of said certificates or any order of court adjudging

said certificates to be a prior lien to the mortgage.

Having no information thereon it denies that at the

time of purchase of bonds (about Jul\^ 1896) by the

present holders thereof, or at any other time, each or

every one of said holders became or now are subscribers

to the capital stock of the Bemers Bay Company for

an amount equal to their individual holdings of bonds.

It denies the allegation that they have never paid

anything for said stock, and that every one of said

bondholders is now indebted to said Berners Bay

Company on account of said subscriptions to the

capital stock in a sum equal to or exceeding said

bonds.

Wherefore, this defendant (the International
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Trust Company) prays judgment in accordance with

the prayer of its cross-complaint.

Again, on September 24, 1906, the International

Trust Company and the reorganization committee filed

a petition praying for the removal of F. D. Nowell as

receiver. {Tr. p. 1489.) This petition was granted

on the 2d day of October, 1906 {Tr. p. 1493), upon

the express ground that Geca-ge M. Nowell was in-

terested in a reorganization plan of the company and

was a brother of the receiver. {Tr. p. 1487.) J. C.

McBride was appointed as receiver on October 2,

1906. {Tr. p. 1493.) In the meantime, upon petition

of the receiver and the defendant companies, an order

of sale had been made from which the International

Trust Company prosecuted an appeal to this Honorable

Court, and the order directing the sale of the properties

was reversed (152 Federal p. 78), and proceedings

be had to adjudicate upon the priorities of the re-

ceiver's indebtedness and the mortgage lien. In

April, 1907, this cause came on to be heard and all

parties, except the bondholders, appeared and filed

their respective pleadings, and apart from the attacks

made upon the receiver's accounts, all of which were

decided in favor of the receiver and are not now before

the court, three issues were submitted to and tried

by the court, namely:

1. Were the mortgage bonds entitled to priority

of payment out of the corpus of the property of the

Berners Bay Mining and Milling Company, or was the

receiver's indebtedness ?

2, Was the first issue of certificates entitled to

priority over the third ?
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3. Were the mortgage bonds entitled to priority

of payment over the allowances to the receiver, F. D.

Nowell, for salary and expenses, including allowance

to his attorney?

But it was conceded by all the parties that the

main issue was "the right of priority between the

mortgage bonds and the receiver's certificates, and

incidentally the priority between the three issues of

receiver's certificates." (Decision on the Merits, Tr.

p. 2587.)

On April 9, 1907, the International Trust Com-

pany filed its supplemental cross-complaint in this

case, which, in substance, is a prayer that the property

involved in controversy in the appeal of T. S. Nowell

et al. V. John C. McBride et al., No. 1436 in this Court,

should be included in the terms of said mortgage deed

of trust of July 1, 1896, and embraced in the decree

of sale sought herein by the International Trust Cc)m-

pany, and sold under the decree of foreclosure herein.

On April 9, 1907, George M. Nowell and Gilmer

Clapp filed their petition of intervention, {Tr. pp. 261 et

seq.) for the enforcement of their rights in and to the

property in the hands of the receiver herein and against

the International Trust Company, defendant, C. R. Cor-

ning, R. McM. Gillespie, S. W. Fairchild, intervenors,

and the four original defendant companies. The

material allegations contained therein are as follows:

It alleges the execution of the mortgage as set out in

the cross-complaint of the International Trust Com-

pany; that said Trust Company has no pecuniary

interest in said property or in the bonds, but is acting

solely as trustee of the m(>rtgage and has no other
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interest therein; that after the execution of the mort-

gage in 1897 said Berners Bay Company attempted

to reorganize by dividing its property among the

said Ophir, Seward, and Northern Belle Gold Mining

Companies, which assumed all the indebtedness of

said Berners Bay Company; that said Berners Bay

Company executed three several deeds to the three

other companies conveying all its property, but said

reorganization was never completed and said property

is held subject to all the liens hereinafter set out. It

alleges the beginning of this receiver's suit in December,

1897, the appointment of Cassel, resigned, and the

appointment of F. D. Nowell upon the request of

defendants and of a large number of the bondholders.

It alleges that in February, 1897, said pre -perties con-

sisted of mill, railway and equipment, of a large

number of undeveloped mining claims of uncertain

and undetermined value; that all development that

had been done up to that time, other than prospecting,

had been done upon the Comet mine, in which some

very rich pockets of ore had been found and that

several hundred thousand dollars of bullion had been

recovered; but that the cost of extracting and milling

the low-grade ores lying between the pockets had ex-

hausted the sums so recovered so that the entire

properties of said companies could not have been sold

in their then state of development for more than a

few thf)usand dollars, whereby the bonds would have

been practically worthless. Under these conditions,

the owners of the properties and owners of the bonds

were desirous of having said receivership continued

and said properties developed by the receiver for the
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purpose of demonstrating their value and paying in-

debtedness against them. To this end, the receiver,

at the request of the holders of said bonds and upon

their promise to purchase the same, petitioned the

court for leave to borrow money on receiver's certifi-

cates, and the court being infonned that all persons

beneficially interested were consenting thereto, granted

such leave. That during all these times the following

named persons have been stockholders of said Bemers

Bay Company, each holding the number of shares set

opposite his name, to wit

:

Thomas vS. Nowell 810

Thomas S. Stokes 300

Wallace Hackett 600

Henry Endicott 300

William Endicott, Jr 573

Aaron Hobart 50

Harriet P. Lampkin 122

Lucy M. Leonard 26^A

Frances E. Taylor 26K
Estate of Wm. H. Leamard Ill

George Thacher 354

B. T. Fairchild 31

Wm. R. Garrison 48

Augustus White 25

Ogden Backus 30

Charles D. Sabin 75

Harriet M. Backus 25

Frances L. Slade 65

H. O. Armour 100

George M. Nowell 101
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Clarence O. Bigelow 95

Elizabeth P. Bigelow 10

Charles W. Bregn 10

Arthur W. Francis 20

R. B. Roosevelt, Jr 20

John F. Plummer 66

Ida M. Hartley 5

Francis G. Landon 100

Willard E. Everett 50

J. S. Page 50

David L. Webster 100

Willis E. Nowell 17,922

D. E. Snow 90

Arthur L. Nowell 615

Marianne Dean 13

Charles H. Beckett 12>^

W. H. Hamilton 12K
Rufus B. Cowing 25

Harriet C. Nowell 300

Thomas McLaughlin 13

John S. Rand 10

Frederick Paulind 12

H. M. Sanders 25

Laura A. Dayton 125

B. F. Miller 25

Estate of S. S. Sprague 150

Jennie W. Howard 25

Franklin A. Plummer 1,022

Ida M. Newcomb 45

H. P. Nowell 100

C. C. Howard . 1

C. C. Miller 125
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John P. Jones 125

C. H. Sawyer 36

that since the issuance of said stock Aaron Hobart

has died and his shares have devolved upon and are

now owned by Edward Hobart; that Arthur L. Nowell

has died and his stock is now owned by T. S. Nowell;

that at all times herein mentioned the holders and

owners of the bonds issued by said Bemers Bay Com-

pany were and now are the following-named persons,

each owning the number of bonds set opposite his

name, to wit:

H. O. Armour 10

Ogden Backtis 11

C. O. Bigelow 12

C. W. Bregn 1

Henry Endicott 13

Wm. Endicott, Jr 19

Wm. E. Garrison 6

Wallace Hackett 27

H. J. Hadrill 5

Ida H. Hartley 1

Edward Hobart 8

Harriet P. Lampkin 1

F. G. Landon 10

Estate of W. H. Learnard 1

Geo, H. McLeod 5

J. S. Page 5

J. F. Plummer 1

R. B. Roosevelt, Jr 4

Charles D. Sabin 5
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Charles H. Sawyer 8

F. L. Slade 5

Thomas Stokes 10

Frances E. Taylor 3

Augustus White 1

W. H. Whittesey 5

Thomas S. Nowell 256

Allen Estate 5

J. P. Jones 5

Guy Lampkin 2

Morse & Lane 2

George M. Nowell 3

C. H. Sawyer 3

S. S. Sprague Estate 10

D. L. Webster 35

that pursuant to the orders of court, and with the

knowledge, consent and assistance of said bondholders,

the receiver issued and sold in 1900 and 1902 certifi-

cates to the amount of $190,000, which certificates

were decreed to be prior liens to said mortgage, the

bondholders consenting thereto; that said bondholders

purchased large numbers thereof and held out to the

world that the same were first liens, and that they as

holders of bonds would not question their priority

over said bonds; that all of said certificates not pur-

chased by said bondholders were used by the receiver

in paying for labor, supplies, etc., and that the entire

proceeds thereof greatly improved said properties and

increased their value to a much greater amount than

the total receiver's indebtedness; that at the time of

said order authorizing the $190,000 of receiver's certifi-
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cates, said receiver, acting by and with the consent of

the owners of said properties, and the bondholders

planned to drive a tunnel to crcsscut the Eureka and

Kensington lodes, believed to be of great value, and

it was expected that the value would be sufficiently

demonstrated thereby that said certificates could be

paid, and that the sum of $190,000 would be sufficient

to complete such work. Such estimate proved too

low and the sum was exhausted before the work was

completed; that in 1903 the defendant companies,

with the consent of the bondholders, entered into a

contract with the Mines Securities Company of New

York, under w^hich said Mines Securities Company

agreed to expend an additional amount upon said

properties and take receiver's certificates of the second

issue, so called, in payment therefer, in consideration

of which said Mines Securities Company received an

option to purchase said properties upon terms agreed

upon between the parties and said lien holders. The

court approved this contract and authorized the re-

ceiver to permit said Mines Securities Company to

furnish the necessary funds, and with the consent of

said bondholders, decreed such certificates to be c«n a

parity with the other certificates theretofore issued,

and prior to said mortgage lien. After the expendi-

tures were made, said Mines Securities Ccmpany de-

clined to exercise their option; that on February 26.

1903, said bondholders of the Berners Bay Comixiny

assigned to Wallace Hackett the entire issue of bonds

except two, for which security was deposited with the

International Trust Company, whereby said Hackett

became the legal owner of all said bonds, with full
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authority to foreclose in such manner as he saw fit

and to waive said hen and consent to the issuance of

receiver's certificates, and to consent to all such certifi-

cates being made a lien upon all said properties prior

to the mortgage lien; that on June 13, 1904, said

Hackett executed and delivered to said receiver Nowell,

to be filed of record in said cause No. 603, a consent,

ratification and waiver of all objections to the priority

of the receiver's certificates already issued, and con-

senting to like orders for further issue of receiver's

certificates, as the court might order; that on May 13,

1904, said receiver, by and with the consent and advice

of said Hackett, holder and owner of said bonds, and

with the consent of said International Trust Company,

and by authority of the court, entered into the so-called

MacDonald contract, which contract, among other

things, provided for doing certain development work

upon the properties, to be paid for by a further issue

of receiver's certificates; that pursuant to said contract

said MacDonald performed the work and labor in

completing the Kensington tunnel, to the amount of

$41,365.24, and said receiver, under orders of the

court, issued in payment therefor certificates which

were decreed to be on a parity with former certificates

and a prior lien to the mortgage; that said receiver

has expended in developing and improving said

properties, and in the necessary costs of administration

and caring for the same, about $400,000.00, and that

by reason thereof said properties have been increased

in actual value upwards of $1,000,000.00, leaving a

net increase of value of upwards of $600,000.00; that

because of the remoteness of the said properties from
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the centers of capital it was very difficult to effect a

sale for a fair and reasonable price; that in order to

obtain a proper price for the properties it was neces-

sary to interest capital from outside Alaska, as other-

wise, for want of financially able purchasers, the prop-

erties could not be sold for more than a small per-

centage of their value, which has been disclosed by

the development work done under the receivership,

which intervenors are informed and believe to be

worth $2,700,000.00 net value; that in 1905, inter-

venors Corning, Gillespie and Fairchild entered into

a corrupt and fraudulent conspiracy with the Endicotts

and Wallace Hackett, who are directors and stock

and bond holders of the Bemers Bay Company, and

with Edward Hobart and Thomas Stokes, also bond-

holders and stockholders of said company, and other

stock and bond holders, and with other persons un-

known, to obtain for themselves the properties with-

out consideration other than the expenses of such

conspiracy; that said conspiracy was that the above-

named persons and others unknown were to assign

and did assign to Coming, Fairchild and Gillespie, the

so-called reorganization committee, all receiver's certifi-

cates held by them, amoimting to about $140,000.00

face value, and all bonds claimed by them, to the

amount of about $400,000.00 face value; that there-

after said Coming, Fairchild and Gillespie were to

coerce the holders of the remaining portion of the

receiver's indebtedness and of said bonds to assign

the same to them, thereby constituting said Coming,

Gillespie and Fairchild the sole lien holders against

said properties; that thereupon said Coming, Gillespie
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and Fairchild were to procure said liens to be re-

leased and said properties were to be conveyed to

a new corporation to be organized for that purpose,

with a capital stock of $3,000,000.00 common stock,

$1,000,000.00 preferred stock, of which Corning, Gilles-

pie and Fairchild were to receive without any con-

sideration therefor, $1,600,000.00 of common stock

and $450,000.00 of preferred stock. The voting power

was to be vested solely in the common stock, whereby

Corning, Gillespie and Fairchild absolutely controlled

said new company; that said receiver's certificates

were to receive preferred stock, dollar for dollar, for

such receiver's indebtedness, and bonds were to

receive common stock, dollar for dollar, for said bonds

and interest, out of the stock not issued to Corning,

Gillespie and Fairchild; it was futher proposed to

issue first mortgage bonds for $150,000.00, which bonds

should be purchased by Corning, Gillespie and Fair-

child and the proceeds expended upon said properties

under their control; that said Corning, Gillespie and

Fairchild well knew and intended that said new com-

pany cotild not and would not be able to meet the

interest on said bonds and it was their purpose and

intention thereupon to foreclose said mortgage and

thereupon purchase the entire properties for the sole

consideration of the moneys they had expended in

improving the same; that while Corning, Gillespie and

Fairchild claim to be owners of about 400 of said

bonds of the Berners Bay Company, in truth the}'

are holders of only about 140 of said bonds, 256 of

said bonds being the property in law and equity of

T. S. Nowell, which said Corning, Gillespie and Fair-
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child are wrongfully claiming and wrongfully using to

carry out said scheme; that T. S. Nowell is not claim-

ing that the bonds so owned by him are a prior lien,

and that said Corning, Gillespie and Fairchild and

the International Trust Company are without authority

to make such claim for him; that the owners of more

than $200,000.00 of the receiver's indebtedness, and

owners of more than 300 of said bonds have refused

to assign their securities to Corning, Gillespie and

Fairchild or to release their respective liens on said

properties; that thereupon said intervenors attempted

to coerce said security holders by threatening to in-

vlove said properties in expensive litigation whereby

the same would be lost to them and the other creditors

;

that said security holders still refused to join and said

intervenors procured the International Trust Company

to become a party to their conspiracy and permit them

to employ for it the same counsel as for intervenors,

to file a cross-complaint and allege and claim said

mortgage lien is prior to the receiver's certificates,

although said International Trust Company had knowl-

edge that all the bondholders had consented to such

certificates, and that they should be a prior lien, and

notwithstanding that a majority of said bondholders

are opposed to such claim; that said International

Trust Company is acting contrar}' to the wishes of

a majority of said bondholders, against their interest,

and is abusing its trust and actively aiding said Cor-

ning, Gillespie and Fairchild in their fraudulent scheme

;

that said claim of the Trust Company is being made

solely for wrecking said defendant companies and

dissipating in expenses said properties, that said
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Corning, Gillespie and Fairchild may finally acquire

the same; that these interveners are owners and

holders of upwards of $120,000.00 face value of in-

debtedness and claims against the receiver, more than

$75,000.00 of which is for administration expenses

and care and preservation of the property ; they are

owners, and authorized to represent 261 of said bonds,

and that if said International Trust Company is per-

mitted to act further as trustee it is its intention to

do its utmost to defeat the objects or purposes of

trust by lending its aid to said Corning, Gillespie and

Fairchild in their purpose to acquire said properties

without paying anything.

Wherefore, these intervenors pray that the court

allow them to file this plea of intervention for them-

selves and for all others who may join them; that the

court will decree the receiver's indebtedness incurred

for administration and care of the property a para-

mount lien; that the receiver's indebtedness incurred

for development and improvement a lien prior to all

other liens except costs of administration; that said

bonds are a lien, but subordinate to the entire re-

ceiver's indebtedness; that all liens be foreclosed and

said properties sold at public auction to the highest

bidder for cash; that the holders of such securities

may purchase for cash only, and that the proceeds be

distributed according to priorities as determined by

the court, and for such other relief as equity and good

conscience may demand.

On April 10, 1907, the Beniers Bay Mining and

Milling Company filed its supplemental answer to the

supplemental cross-complaint of the International
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Trust Company {Tr. pp. 281 ct seq.) and alleges in

substance that it has as yet no title or right to the

so-called "Johnson Group" which had been decreed

to be held in trust by the Alaska Nowell Gold Mining

Company for use of the Bemers Bay Company, and

that said company should convey these claims to the

Bemers Bay Company for the reason that said defend-

ants had appealed to the Circuit Court of Appeals

and that the appeal would be argued at the May

term, 1907, and that a sale of said properties prior

to the determination of said appeal would result in

a sacrifice thereof.

Wherefore, this defendant prays the court to dis-

miss said supplemental cross-complaint until the de-

termination of the rights of the parties.

On April 10, 1907, the International Trust Com-

pany moved the court to strike certain portions of

the petition of intervention of George M. Nowell and

Gilmer Clapp, and at pp. 286 et seq. will be found the

order of April 10, 1907, concerning the same. At p. 289

will be found the order consolidating cases Nos. 603

and 536, which was made pursuant to the motion of

the International Trust Company for consolidation of

the cases. All of the foregoing pleadings, we believe,

were filed in the original case of Decker Brothers v.

Bemers Bay Mining and Milling Company et al., No. 603,

in the District Court. At p. 291 et seq. is the com-

plaint of the International Trust Company against the

Berners Bay Mining and Milling Company ct aL, case

No. 536A, in the District Court, which complaint was

filed March 13, 1906. The plaintiff alleges as follows:

That it was a Massachusetts corporation; that the
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Berners Bay Company is a State of Maine corporation

;

that on July 1, 1896, the Berners Bay Company

owned certain property in Alaska, described in a cer-

tain mortgage deed of July 1, 1896, a copy of which is

attached to the complaint and marked "Exhibit A";

that on said date the Berners Bay Company was carry-

ing on a mining business in Alaska; that on June 24,

1896, the stockholders and officers of the Berners Bay

Company authorized a corporate debt of $500,000.00,

first, to discharge a then existing obligation of

$200,000.00, and to secure further capital to the

amount of $300,000.00 for conducting its mining busi-

ness, and for this purpose executed and delivered to

plaintiff its five hundred first mortgage bonds of

$1,000 each, dated July 1, 1896, subject to the terms

and conditions of the said mortgage deed of trust.

The terms of the mortgage bonds are then set forth,

which terms have already been above noted. At

p. 296 et seq. the plaintiff alleges that it accepted and

certified said bonds, which were sold in open market

by the Berners Bay Company, which received the pro-

ceeds thereof. It avers that the said Berners Bay

Company on July 1, 1896, executed and delivered to

the Trust Company its mortgage deed of trust, dated

July 1, 1896, wherein it conveyed to the Trust Com-

pany in trust its real property in the District of Alaska,

which mortgage deed of trust was acknowledged by

the officers of said Berners Bay Comipany, and on July

10, 1896, was recorded in the office of the District

Recorder of the Juneau Mining District; that said

Berners Bay Company had net paid any part of the

principal, or the interest due thereon, and that there
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had been more than twelve months' continue 'Us default

in payment of principal and interest after presentment

and demand, as provided in said mortgage deed,

whereby the Tinist Company is empowered to enter

into possession and declare all said bonds due, and

foreclose the mortgage deed of trust and apply for a

foreclosure and decree of sale; that this plaintiff as

trustee has been required in writing by a majority cf

the bondholders to foreclCvSe and to take the necessary

steps in their behalf, and this complainant files this

complaint in compliance with said request. It avers

that from the cash proceeds of all foreclosure sales

shall be deducted the costs of such sale, counsel fees,

all proper expenses, liabilities and advances of the

Trust Company which are to be held a lien upon said

property; that the whole $500,000.00 and interest from

Juh' 1, 1896, is now due and unpaid and that no part

thereof has been paid by or on behalf of said Berners

Bay Company. It avers that after the execution of

said mortgage deed of trust the Berners Bay Company,

acting in conjunction with the Seward Gold Mining

Company, Ophir Gold Mining Company, and Northern

Belle Gold Mining Company, which three last-named

corporations were organized for taking over the pvop-

erty of the Berners Bay Conipany and had assumed

its indebtedness, procured a consent to the appoint-

ment of a receiver in a certain action begun on De-

cember 15, 1897, in the District Cfurt at Alaska,

which action is now pending in this court, wherein

E. O. and J. M. Decker, copartners under the name

of Decker Brothers, were plaintiffs and the above-

named four companies were defendants; that said de-
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fendant companies thereafter ceased to carry on any

business in their own name in Alaska and ceased

mining operations on the mortgaged property, and

since said date have been and nc;w are insolvent and

have no other assets save the real property taken into

possession by said receiver; that said receiver and his

successors ha\'e attempted to carry on the business of

mining and to conduct a speculative, uncertain and

contingent mining business upon the properties pledged

to this plaintiff to secure the bonded indebtedness;

that said receivers expended large sums to float said

properties and develop the mines; that during the

receivership large sums of money ($300,000), wit-

nessed by receiver's certificates, were procured and

other indebtedness incurred of about $100,000.00;

that said indebtedness was not incurred for the pres-

ervation or maintenance of said property; that said

receiver's certificates, purported to be issued under

certain orders of this court and its predecessor, were

procured without notice to this plaintiff; that said

orders were all made ex parte and without the knowl-

edge or consent of this plaintiff and before this plain-

tiff became or was made a party to this action; that

they were so procured after the rights of this plaintiff

had vested, and said receiver's certificates were ac-

quired by the holders thereof with full knowledge of

the recorded mortgage deed of trust; that the receiver,

F. D. Nowell, claims that said receiver's certificates

and indebtedness constituted a paramount lien upon

the property superior to that of the mortgage deed of

trust; that said receiver, F. D. Nowell, has applied

to this court for an order of sale of the properties and
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that the proceeds shall abide the adjudication of the

respective rights of receiver's certificate holders and

other receiver's indebtedness; that a sale of said real

property would result in the destruction of the fund

pledged to this plaintiff; that said Bemers Bay Com-

pany is insolvent and unable to pay any money

judgment; that this plaintiff was brought in as a party

defendant on petition of said insolvent corporations;

that prior to the commencement of this action, on

March 5, 1906, this defendant filed its answer in said

cause and sought to adjudicate in said action the

rights of this plaintiff. It alleges that the property

is of a speculative and uncertain kind and avers that

under the most favorable circumstances said property

will not bring the amount due as principal exclusive

of interest under said mortgage deed of trust; that if

said property is exposed for sale prior to the settle-

ment of priorities as to liens and before the adjudica-

tion of the rights of the respective creditors, "neither

this plaintiff nor any creditors of said the Bemers

Bay Company, nor the holders of receiver's certificates

nor persons to whom the receiver's indebtedness is

due can safely bid upon said property and the same

will be sacrificed and a great and irreparable loss will

result to this plaintiff and to other creditors interested

in the property and fund now in the custody of this

court"; that this plaintiff as trustee cannot, prior to

the settlement of priorities of liens, make any l)id

upon said ]:)roi)ert\'. Then follows a statement con-

cerning the Johnson Group of mines, the subject-

matter of the appeal in this court of T. S. Noivell

ct al. V. JoJin C. McBride ct ai, No. 1430, and at p. 305
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it invokes the jurisdiction for an adjudication of the

priorities. This plaintiff concludes with the prayer

that the court give judgment in favor of the Trust

Company against the Berners Bay Company for

$500,000.00 with interest from July 1, 1896, and costs;

that said mortgage deed of trust be adjudged a prior

lien upon the property, and that it be foreclosed and

the property sold and that the defendants be barred

and foreclosed of all interest therein. At pp. 308-334

inclusive will be found Exhibit A, being a copy of

the mortgage deed of trust, which we have already

summarized . (Supra
.

)

On April 6, 190G, defendants filed their answer

(p. 335) to the foregoing complaint, alleging that the

plaintiff ought not to have this action against them,

as there is another suit pending, to wit, cause No.

603, between the same parties and for the same cause

of action, praying that the suit be dismissed with costs

to defendants.

On April 9, 1907, the International Trust Com-

pany filed its supplemental complaint in case No.

536A, Tr. pp. 336^^ seq., which supplemental complaint

in substance prays for the inclusion of the so-called

Johnson Group in the terms of said mortgage deed

of trust, and embraced in the decree of foreclosure sale.

At Tr. p. 345 in cause No. 536A is the order consoli-

dating cases Nos. 603 and 536, which order was made

pursuant to the motion of the International Trust

Company moving for such consolidation, which order

was filed April 10, 1907.

At Tr. p. 346 is the answer of the Berners Bay Com-

pany to the supplemental complaint of the Inter-
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national Trust Company, alleging that plaintiff ought

not to maintain this action against the defendants,

since another suit was pending between the same

parties and for the same cause of action, and praying

for dismissal of the same. This ans\A'er was filed

April 10, 1907.

At Tr. pp. 348 et seq. is the amended answer of

Receiver John C. McBride, which makes substantially

the same allegations as have been made by his prede-

cessor, F. D. Nowell. This amended answer prays

that the court will be pleased to decree that the costs

and expenses of this receivership are a first lien upon

the properties; that the receiver's certificates here-

tofore issued and other indebtedness of the receiver

be decreed a second lien upon said properties; that

the remaining assets of the defendant companies

be marshaled and paid as the rights of the parties

entitled thereto may appear.

At Tr. pp. 359 et seq. will be found the answer of

Receiver McBride to the petition and objections of

Coming, Gillespie and Fairchild. He makes certain

allegations concerning the reorganization plan, as

have already been stated in other pleadings, and al-

leges that said reorganization plan and agreement

recognizes that each series of certificates were prior

liens of equal rank and parity between said issues;

that said plan and agreement provided that all pre-

ferred stock under the plan should be used to retire

the indebedness of the receiver, and that said plan

recognized that all said receiver's certificates stood

on a parity, and that none of the series should be a

prior and paramount lien over the subsequent series.
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Receiver McBride prays the court to decree

that all the receiver's certificates should he a prior

lien on the property, and that all of said certificates

should be en a parity with each other, and that none

of said certificates should constitute a lien prior to

the lien of any other certificates.

At Tr. p. 365 Receiver McBride prays that the

Johnson Group be included in the trust property, and

he does the same on p. 367.

At Tr. pp. 369 et seq. the Alaska Nowell Gold Mining

Company denies that the Johnson "lode" is a part

of the properties described in the mortgage deed,

and denies that Thomas S. Nowell and Willis E.

Nowell have failed to carry out any agreement of sale

to convey, and denies there was any agreement to

convey the same to the Trust Company, and for a

separate defence alleges that the property in contro-

versy is subject to an appeal taken to the United

States Circuit Court of Appeals for the Ninth Circuit,

and that the decree for specific performance has been

suspended and the Berners Ba}^ Company have not

as yet obtained title to the property, and the defend-

ants pray for a dismissal of the cross-complaint.

On April 11, 1907, George M. Nowell and Gilmer

Clapp filed their amended petition of intervention.

{Tr. pp. 371 et seq.) The amended petition up to

p. 375 is practically the same as the original petition.

On p. 375, paragraph 6, it is changed so as to include

the names of the bondholders, Wallace Hackett, Henry

Endicott, William Endicott, Edward Hobart, J. F.

Plummer, Thomas S. Nowell, Thomas Stokes and

Geo. M. Nowell, as being the bondholders who were



desirous of continuing the receivership, and the inter-

venors charge that each and all of the several holders

of the remaining bonds were desirous of having the

receivership continued and said properties developed

and improved by the receiver; and that thereupon the

receiver petitioned the court for leave to borrow

money on receiver's certificates. Then follows a list

of the stockholders and a list of the bondholders,

giving their respective holdings. Paragraph 9 remains

substantially the same, as does paragraph 10. Para-

graph 11 of the original petition of intervention,

containing the allegations concerning the Mines Se-

curities contract, has been struck from the amended

complaint. Paragraph 12 of the original petition

becomes paragraph 11 in the amended petition. Par-

agraph 12 of the amended petition alleges that in

1903 Wallace Hackett, owner and holder of all the

bonds, being desirous of having the receivership con-

tinued and further development work done, procured

the receiver to petition the court for leave to borrow

further sums for said purposes and for paying costs

and expenses of the receivership; that the court

granted said petition; that all the second issue of said

certificates were purchased by the said Hackett,

except a sum of about $20,000.00, which were used in

paying expenses of the receivership and keeping the

properties in repair; that said Hackett purchased

$15,996.29 of said certificates, which amount was used

in driving the Kensington tunnel to the Eureka lode,

which enhanced the value of the property upwards

of $250,000.00. Paragraph 13 in the original and

amended petition is substantially the same, also para-

graph 14, which last paragraph alleges that the prop-
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erties during the receivership had been enhanced

in value upwards of $600,000.00. Paragraph 15 of

the original petition, alleging that the remoteness of

the properties from the centers of capital, necessi-

tating the assistance of capitalists from outside of

Alaska, and alleging that the development work done

by the receiver had enhanced the value of the prop-

erties $2,700,000.00 net value, has been struck from

the amended petition. Paragraph 15 of the amended

petition contains a statement showing the individuals

and their respective holdings who have deposited

under the reorganization plan of the intervenors,

George M. Nowell and Gilmer Clapp. Paragraphs

16, 17 and 18 of the original petition, setting forth

the terms of the Corning, Gillespie and Fairchild re-

organization plan, the circumstances under which

it was formulated and promulgated, the reasons why

the receiver would not participate in the plan, the

allegation that 256 of the bonds are the property of

Thomas S. Nowell, and are wrongfully claimed by

Coming, Gillespie and Fairchild as deposited with

them, that the financial ability of the new company

would be inadequate to a successful carrying on of

the business, whereby the present creditors were

threatened with foreclosure and destruction of their

present interests, that the demands of the so-Cvilled

reorganization committee are extortionate and places

the entire control of the new company in their hands

without a dollar of consideration, and that the holders

of more than $200,000.00 of the receiver's indebted-

ness and of more than $300,000.00 of said bonds

have refused to assign their securities to this reorgan-

ization committee, whereupon said committee at-
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tempted to coerce the above creditors into joining

their plan by threatening to involve the properties

in expensive and protracted litigation whereby it

would be lost to them, and that the Trust Company

in acting with said reorganization committee is abusing

its trust and acting against the wishes of a majority

of the bondholders and aiding and abetting said com-

mittee in their scheme to defraud the parties in interest

out of said properties, and various other allegations,

were ordered struck from the original petition of inter-

vention. The prayer of both petitions is substan-

tially identical in terms.

On April 11, 1907, the International Trust Com-

pany filed its answer to the foregoing amended petition

of intervention. (Tr. pp. 387 et seq.) It denies having

knowledge or infomiation upon which to found a belief

whether or not in February, 1898, Cassel resigned and

F. D. Nowell was appointed receiver at the request

of a large number of bondholders. It denies every

allegation in paragraphs 6, 7, 8, 9 and 10 of the amended

petition of intervention. It denies that on February

26, 1903, or at any other time, the bondholders assigned

or delivered to Wallace Hackett the entire issue of the

bonds except two, and denies that security for the

same was deposited with the International Trust

Company, and denies every other allegati(;n in para-

graph 11. It denies every allegation of paragraph 12.

It denies that on May 13, 1904, the receiver, F. D,

Nowell, with the consent of this plaintiff, entered into

a contract with Joseph MacDonald. It denies that

it ever consented to such contract. It has no knowl-

edge whether Wallace Hackett consented thereto, and

denies the same. It denies that Wallace Hackett was
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ever owner of all the bonds. It denies that Joseph

MacDonald performed work on the Kensington tunnel

to the amount of $41,365.24 under said contract and

that the receiver issued certificates in payment therefor.

It denies paragraph 15 setting forth the creditors and

their respective holdings and that they w^ere depositors

under the reorganization plan of intervenors Clapp and

Nowell.

At pp. 303, 304, the International Trust Com-

pany alleges "that if the said property is exposed

for sale prior to the settlement of priorities as to liens

and before the adjudication cf the rights of respective

creditors . . . neither this plaintiff nc*r any creditors

of said the Berners Bay Mining & Milling Company

nor the holders of receiver's certificates nor persons

to whom the receiver's indebtedness is due, can safely

bid upon said property and the same will be sacrificed

and a great and irreparable loss will result to this

plaintiff." At p. 394, in its reply to the supplemental

answer of Berners Bay Mining and Milling Company

to the supplemental cross-complaint of the Interna-

tional Trust Company, it denies that a sale of the prop-

erties, described in said supplemental answ^er, at this

time or prior to the determination of said cause No.

51 9A on appeal would necessarily or at all result in a

sacrifice thereof, which reply was filed April 11, 1907.

At p. 397 the International Trust Company replies

to answer of F. D. Newell, denying every allegation

therein contained, and prays that no allowance be

made to said F. D. Nowell as receiver, for compensation.

The court held that inasmuch as the International

Trust Company was not a party to the suit until

March, 1906, none of the costs of the suit and none of
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the receiver's indebtedness, whether evidenced by

certificates or not, theretofore contracted, were entitled

to priority of payment over the mortgage bonds, but

that all allowances to the receiver and his attorney and

all costs and expenses incurred by the receiver subse-

quent to that date were entitled to such priority, and

the court further held that inasmuch as the bond-

holders who were shown to have actually consented

to the issuance of the receiver's certificates were not

parties to the suit, the court could not direct a decree

that any of the bonds, even those held by the consent-

ing bondholders, should be postponed to the payment

of the receiver's certificates. Intervenors Nowell and

Clapp then moved the Court to open up the decree and

bring in these consenting bondholders as parties and

take their evidence, which motion was denied, to which

ruling intervenors excepted.

We have been at considerable trouble to ascertain

whether or not the Berners Bay Company was insolvent

at the time of the commencement of this suit. In the

appeal of Nowell et al. v. McBride et ai, No. 1436 in

this Court, which suit was practically betw^een the

same parties with the same attorneys as are represent-

ing the present appellees, we find at page 6 and at page

48 of the record in the above-named appeal the allega-

tion that the Berners Bay Company was on December

15, 1897, and now is, insolvent. In the sixth assign-

ment of errors (Tr. pp. 2623 et seq.) we find that the

International Trust Company describes the Berners

Bay Company as being insolvent. In its answer to

the cross-complaint of the Berners Bay Company, the

International Trust Company denies that the defend-

ant companies were in December, 1897, or ever since
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have been insolvent. (Tr. p. 143.) Fcr the purpose

of reconciling these contradictory pleadings we have

been assisted by the fact that as no interest has ever

been paid or payments made on the principal c>f the

bonds, and as the companies have always been in debt,

we feel that the two allegations out of three named, to

the effect that the company has always been insolvent,

are the ones in accord with the facts in the case.

Upon these questions the parties in the lower

court were divided as follows

:

George M. Nc'W^ell and Gilmer Clapp, who, as

holders of a large amount of the receiver's certificates

and other indebtedness of the receiver, had been

allowed to intervene; the four original defendant

companies, the Nowell Mining and Milling Company,

the Alaska Now^ell Gold Mining Company, Thomas S.

Nowell, Willis E. Nowell and Frederick D. Nowell,

individually and as receiver, and J. C. McBride as

receiver, contended:

First. That the evidence sustained and justified

a finding that the bondholders of the International

Trust Company had either actually consented to the

issuance of the receiver's indebtedness and the per-

formance of the improvements and betterments upon

the properties by means of the funds raised, as the

proceeds of said indebtedness, and were therefore

estopped against asserting priority of the mortgage

bonds; or, that they had been guilty of such laches

and acquiescence in what was being done, and had

been done with full knowledge thereof, as to render

it inequitable and unjust now to contend for priority

of payment of the mortgage bonds over the receiver's

indebtedness.
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Second. That all of the receiver's indebtedness

was of equal rank.

The International Trust Company, R. McM.

Gillespie, Samuel Fairchild and C. R. Corning, the

reorganization committee, as intervenors and holders

of a part of the receiver's indebtedness, contended:

That the mortgage bonds were entitled to priority

of payment and that the first issue of certificates,

namely, the issue amounting to $190,000.00, was en-

titled to priority of payment over the others.

They further conteded

:

That the bondholders had no power to consent

to the issuance of the certificates, but that such con-

sent must be given solely by the International Trust

Company.

The errors assigned by the appellants attack the

findings of fact of the court as well as the conclusions

of law and present five questions which may be gener-

ally summarized in the following five specifications of the

particulars in which appellants allege that the decree

and judgment of the court should be reversed, to wit:

SPECIFICATIONS OF ERROR.

The judgment and decree of the court is erroneous

in the following particulars

:

FIRST.

In holding and decreeing that the bonds secured

by the mortgage to the International Trust Company

were entitled to priority of payment out of the prop-

erty in the hands of the receiver to the receiver's

certificates and other indebtedness of the receiver, for

the reasons:

1. That the record showed, and the court should
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have found that the bondholders had consented to the

receivership, and to the issuance of the certificates,

and to the several orders declaring such certificates

liens on the property superior to the mortgage.

2. That the record showed and the court should

have found that the International Trust Company

and the bondholders had by their conduct, with full

knowledge of all the facts, ratified and acquiesced in

the orders of the court directing the issuance of the

certificates and the making of the same a superior

lien to the mortgage bonds.

3. The record showed and the court should have

found that the proceeds of the certificates and in-

debtedness contracted by the receiver had been used

in the betterment of the properties in the receiver's

hands, with full knowledge and without objections

from the bondholders or the International Trust

Company.

SECOND.

The judgment and decree of the court is further

erroneous in holding and decreeing that the mortgage

bonds were a superior lien to and entitled to priority

of payment over the expenses of the receivership in-

curred prior to the date when the International Trust

Company became a party to the litigation, viz.,

March 5, 1906, for the reasons:

1. That the court had jurisdiction of the subject-

matter and of the parties and the appointments of

the receivers were at most erroneous only.

2. The International Trust Company and the

bondholders with full knowledge of the appointments

had ratified and acquiesced in the same.

3. The bondholders, or a majority of them, had
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petitioned for and consented to the appointment of

F. D. Nowell.

4. The International Trust Company, upon be-

coming a party to the suit, ratified the receivership

by faihng to object thereto, and by having such

receivership extended to its foreclosure suit.

THIRD.

If the court was right in holding that the Inter-

national Trust Company was not bound by any of the

orders made prior to the time that it became a party

to the suit, and that the bondholders who had con-

sented to the receivership and the issuance of the

receiver's certificates could not have their bonds

postponed to the payment of the certificates and

other indebtedness of the receiver, because such bond-

holders were not parties to the suit, then the court

erred in not ordering such bondholders made parties

before proceeding further, and erred in not opening

up the decree and directing that such bondholders be

brought in, and in not granting the motion to open

up the decree for that purpose.

FOURTH.

The judgment and decree are erroneous in de-

creeing that the third issue of receiver's certificates

are entitled to priority of payment over the allowances

to and other indebtedness of the receiver, F. D. Nowell.

FIFTH.

The decree of the court is erroneous in holding

that the first issue of certificates is entitled to priority

of payment over the second and third issues, and the

second is entitled to priority over the third, but all

the certificates should have been declared on an

equality.
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ASSIGNMENTS OF ERROR.

Now come George M. Nowell, Gilmer Clapp,

Thomas S. Nowell, Frederick D. Nowell and Frederick

D. Nowell as receiver, Berners Bay Mining and Milling

Company, Ophir Gold Mining Company, Seward Gold

Mining Company, Northern Belle Gold Mining Com-

pany, Nowell Mining and Milling Company and Alaska

Nowell Gold Mining Company, by their attorneys, and

assign the following errors committed by the Court

upon the trial of the above-entitled and numbered

cause, consolidated, upon which they will rely in the

Appellate Court upon the appeal herein, to wit:

I.

The Court erred in making the order consolidating

cause No. 603 with cause No. 536-A upon the motion

of the International Trust Company in this, first, said

causes were not between the same parties; second, the

motion was not made by the defendant and said con-

solidation was therefore unauthorized under the Alaska

Code and has resulted in unnecessary complications

and expenses to the litigants herein.

II.

The Court erred in refusing the motion of the

defendants to enter judgment on the pleadings in cause

No. 536-A, which said motion was based upon the
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ground that the plaintiff had failed to reply to the

affirmative answer of the defendants and defendants

were entitled to a judgment upon such motion.

III.

The Court erred in sustaining the motion of the

International Trust Company to strike out certain

portions of the petition of intervention of George M.

Nowell and Gilmer Clapp filed April 10, 1907, and

sustained by order of said date as follows:

First, by striking from the third paragraph thereof

the words, "That the said International Trust Company

has no pecuniary interest whatsoever in said property

or in the bonds secured by said mortgage but is acting

herein solely as the trustee named in said mortgage

and has no other interest therein."

Second, by striking all of paragraphs XV and

XVI of said petition of intervention reading as follows

:

XV.

"That because the remoteness of the said proper-

ties from the centres of the caj^ital, and absence of

any large amount of capital in Alaska, it was very

difficult, if not impossible, to make said properties

bring a fair and reasonable price in anywise commen-

surate with its real value that in order to obtain any-

thing like actual and known value for said pn^perties

it was and is necessary to interest therein capitalists

from outside Alaska, who may have the means suffi-

cient to purchase the same at its fair value, as other-

wise for want of bidders or purchasers financially able

to furnish the means, such properties could not be sold

82



for more than a ver}' small percentage of the net

value of even the ores now in sight, and disclosed by

the development work done by the receiver as herein

set forth, which ores so disclosed and in sight as

aforesaid, these intervenors are informed and believe,

and upon such information and belief, allege to be

worth the sum of $2,700,000.00 over and above the

cost of mining and reduction.

XVI.

"That in the spring of the year 1905, the inter-

venors, C. R. Corning, R. McM. Gillespie, and S. W.

Fairchild, entered into a corrupt, fraudulent con-

spiracy with William and Henry Endicott and Wallace

Hackett,who were directors and stock and bond hold-

ers of the Berners Bay Mining & Milling Co., and

with Edward Hobart, Thomas Stokes, also stock-

holders and bondholders of said company, and other

stock and bondholders of said company, all of whom
are not known to these intervenors, and with other

persons, also unknown, the objects and purposes of

which conspiracy were to secure and obtain for them-

selves the whole or the greater part of said properties

without consideration, other than the expenses of

such conspiracy itself. That said conspiracy was en-

tered into subsequent to the completion of the Ken-

sington Tunnel and the cross-cutting therein of the

Eureka and Kensington lodes and the demonstration

thereby of the great value of said properties. That

said conspiracy was substantially as follows. All said

persons, to wit, Wallace Hackett, Wm. Endicott,

Hemy Endicott, Edward Hobart, Thomas Stokes, and
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others unknown, were to and did assign to the said

Corning, Gillespie and Fairchild, styling themselves a

reorganization committee, all receiver's certificates

held by and among them alleged to amount to about

$140,000 face value, and all the bonds held and owned

by them claimed by them to amount to about $400,000

face value. That thereafter said Corning, Gillespie

and Fairchild w^ere to coerce the holders of the remain-

ing portion of the receiver's indebtedness and the bal-

ance of said bonds to assign the same to them, the

said Corning, Gillespie and Fairchild, thereby con-

stituting the said Corning, Gillespie and Fairchild the

sole lienholders against said properties; that thereupon

said Corning, Gillespie and Fairchild should procure

said liens to be entirely released and said properties

freed therefrom in such manner as might be found

most expedient, and said properties freed and cleared

of all incumbrances were then to be conveyed to a

new corporation to be organized for that purpose with

a capital stock of $3,000,000.00 of common stock and

$1,000,000.00 of preferred stock, and the said Cor-

ning, Gillespie and Fairchild were to have and receive

for the benefit of said conspirators and without any

consideration therefor $1,600,000.00 of the said com-

mon stock and $450,000.00 of the preferred stock;

and it was further provided that the voting power in

the stockholders of such proposed new company

should be vested solely in the holders of the common

stock, thereby vesting in the said Corning, Gillespie

and Fairchild, as the holders of a majority of such

common stock, the absolute control of said company.

It was further proposed, inasmuch as said receiver's
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certificates and other indebtedness of the receiver was

a prior and paramount hen upon said properties, to

exchange in consideration of the assignment thereof

to said Corning, Gillespie and Fairchild, certificates of

preferred stock out of the remaining $550,000.00

thereof dollar for dollar for such receiver's indebted-

ness, and to exchange for said bonds, constituting a

second lien upon said properties, certificates of com-

mon stock out of the remaining $1,400,000.00 dollar

for dollar for said bonds; it was further proposed as

a part of said scheme to have said new company

issue bonds secured by a first mortgage upon said

properties to the amount of $150,000.00, which said

bonds should be purchased by the said Corning, Gilles-

pie and Fairchild, and the proceeds expended upon

and in the betterment of said properties under their

own supervision, management and control; said bonds

were to bear interest at the rate of 6% per annum,

payable semi-annually, and said Corning, Gillespie and

Fairchild well knew and intended that said new com-

pany could not and would not be able to meet the

first installments of interest on said bonds, and it was

their purpose and intention thereupon to foreclose the

said deed in trust, or mortgage, and thereupon

purchase and acquire the entire interest in and

title to said properties for the sole consideration of

the moneys they might have expended in improving

the same."

Third, by striking out the following portion of

paragraph XVII:

"That while said Corning, Gillespie and Fair-

child claim to be the holders and owners of about
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400 of said bonds of the Bemers Bay Mining & Milling

Co., yet in truth and in fact they are the holders and

owners of only about 140 of said bonds, 256 of the

bonds in their possession being in truth and in fact

the property in law and equity of one Thomas S.

Nowell, and the said Coming, Gillespie and Fairchild

are wrongfully claiming the same and wrongfully

seeking to use the same in the carrying out of said

scheme, as herein stated."

Fourth, by striking out all of paragraph XVIII

as follows

:

"That the stockholders and owners of more than

$200,000.00 of the indebtedness of the receiver herein

and the holders and owners of more than 300 of

said bonds have refused to assign their securities

to the said Coming, Gillespie and Fairchild, or to

release their respective liens upon said properties;

that thereupon the said intervenors attempted to

coerce the said security holders by threatening to

involve the said properties in protracted and expensive

litigation whereby the same would be dissipated and

lost to them, and the other creditors; and said security

holders still refusing to join said intervenors procured

the International Trust Co. to become a party to their

said conspiracy and to employ, or permit them to

employ, for it the same counsel herein who had been

and are employed as counsel for the said intervenors

to file a cross-complaint and allege and claim a prior

and superior lien upon said properties for the payment

of said bonds to the lien of said certificates, notwith-

standing said International Trust Co. well knew that

all the holders of said bonds had consented to the
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issuance of such certificates, and consented and agreed

that they should be a Hen upon said properties prior

and superior to said bonds, and notwithstanding

that the holders of a majority of said bonds are opposed

to any such claim being made. That said International

Trust Co. is acting now contrary to the wishes of a

majority of said bondholders and against their inter-

ests and is abusing its trust and actively aiding and

abetting the said Corning, Gillespie and Fairchild in

their said scheme to defraud the parties in interest

out of said properties and especially these inter-

venors. That said claim of the said International

Trust Co. is being made solely for the purpose of more

completely wrecking said defendant companies and

dissipating in expenses the said properties to the end,

that said Coming, Gillespie and Fairchild may finally

acquire the same under their said scheme."

Fifth, by striking out the following portion of

paragraph XIX:

"And they (the intervenors) are the owners and

authorized to represent herein 261 of said bonds of

the denomination of $1,000 each, bearing date July

1, 1896, and bearing interest at the rate of 7% per

annum and secured by the deed in trust set out in the

cross-complaint of the International Trust Co. herein;

that if the said International Trust Co. is permitted

to further act as trustee herein, it is purposing and

will, to the utmost of its ability, defeat the objects

and purposes of said trust by lending its aid to the

said Corning, Gillespie and Fairchild in their purpose

to acquire said properties without paying anything

therefor."
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IV.

The Court erred in not of its own motion requiring

the holders of the bonds to be made parties to this

suit, cither plaintiffs or defendants, so soon as it came

to the conclusion as announced in its opinion that the

action of the bondholders in procuring and consenting

to the iissuance of the receiver's certificates in cause

No. 603 was not binding upon the International Trust

Company the trustee ; and further erred in not granting

the motion of George M. Nowell and Gilmer Clapp to

set aside the decree rendered and make said bond-

holders parties to the suit so that complete justice

might be done between the holders of receiver's cer-

tificates and the holders of the bonds respectively.

V.

The Court erred in decreeing a foreclosure of the

mortgage of the International Trust Company, for the

reason that the right of the said company to maintain

its suit to foreclose said mortgage was based in the

pleading upon the allegation that it as trustee had been

requested in writing by a majority of the holders of the

bonds secured by its mortgage to foreclose the same;

that said allegation was put in issue by the pleadings

and there was no evidence of the request plead and no

evidence of any desire on the part of the bondholders

for the foreclosure decreed.

VI.

The Court erred in the eighth finding of fact

wherein it found in effect that on February 11, 1898,

F. D. Nowell, acting on behalf of the original defendant
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corporations, paid plaintiffs, Decker Brothers, in full

the demand upon which they brought their suit in

cause No. 603 in this, said finding is wholly unsupported

by the evidence, all the evidence upon the question

being that a part payment to Decker Brothers was

made on said date through F. D. Nowell by Thomas S.

Nowell as an accommodation to the said Decker

Brothers and the defendant corporations and that said

payment in no manner did, or was intended to extin-

guish the debt of the said corporations.

VII.

The Coiirt erred in the tenth finding of fact reading

as follows

:

"That prior to the 29th of October, 1901, and

during the early part of the year 1898, and prior to the

creation or existence of any of the debts of the receiver

represented by certificates, or otherwise, now before

the Court, Thomas S. Nowell, the original organizer

of the Berners Bay Mining and Milling Company, and

President of the Berners Bay Mining and Milling

Company, during all of the times mentioned in these

findings, collected from sources not disclosed by the

evidence, a sufficient sum of money to pay all of the

indebtedness of the four defendant corporations above

specified (except the indebtedness secured by the

mortgage deed of trust of July 1st, 1896), and trans-

mitted the same to Frederick D. Nowell at Juneau,

Alaska, with instructions to pay off all of the said

indebtedness against said corporations. That the

said Frederick D. Nowell entered into an agreement

with the then unpaid creditors of the defendant
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corporations at Juneau, Alaska, to wit: one Nathaniel

Green, one Thomas George, one Willis E. Nowell, the

brother of the said Frederick D. Nowell, and one John

F. Malony, a member of the firm of Malony & Cobb,

which said firm is and was composed of said John F.

Malony and one John H. Cobb, who since the appoint-

ment of the said Frederick D. Nowell, to wit, February

12th, 1808, to the 27th day of September, 1906, was

the attorney for the said Frederick D. Nowell, wherein

and whereby it was agreed and understood between

the parties last above named that said Frederick D.

Nowell should use the funds so received by the said

Nowell, and apply the same to the continuance of the

receivership in said cause No. 603, and the operation

and development of said property instead of paying off

and cancelling the said indebtedness of said corpora-

tions, and discharging the said receivership;"

— for the reason that the same is contrary to and

unsupported in the evidence in this; first, the evidence

shows that the moneys advanced by Thomas S.

Nowell and F. D. Nowell were the moneys of the said

Thomas S. Nowell advanced to protect the Bemers

Bay Mining and Milling Company against its creditors

and if possible to preserve it from bankruptcy and its

property from sale, and that the said moneys were so

used and Thomas S. Nowell was subrogated to the

rights of the creditors whose debts were so paid; second,

there was no evidence of any such agreement as is

found by the Court.

VIII.

The Court erred in that portion of the eleventh

finding of fact wherein it is found in effect that the
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first issue of certificates was procured without notice

to the International Trust Company c-r any other

parties in interest, for the reason that the evidence

showed conclusively that the International Trust

Company had notice of the receivership and that the

bondholders represented by it had notice of the issu-

ance of the receiver's certificates and consented thereto

and further consented to such certificates being made
a prior lien upon said properties to the bonds and

mortgage.

IX.

The Court erred in that portion of the twelfth

finding of fact to the effect that the order for the

issuance of the second issues of receiver's certificates

was made without notice to the International Trust

Company, or to any other parties in interest, for the

reason that the evidence conclusively showed that the

International Trust Company had notice thereof and

that the bondholders represented by it had notice

thereof and consented to said order.

X.

The Court erred in the fifteenth finding of fact

reading as follows:

"That neither the said Joseph McDonald nor any

of the persons who purchased or received receiver's

certificates herein of the first, second and third issues,

as in these Findings described, purchased or received

any of the said certificates nor were the\' induced to

purchase or receive any of said receiver's certificates

in reliance upon any act or acts of the International
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Trust Company, or the bondholders under the said

mortgage deed of trust, or of the said Wallace Hackett,

but that all of said certificates were issued and sold

and received by the holders thereof with full notice

and knowledge of the existence of the said mortgage

deed of trust of July 1st, 1896, and while the same has

a public record and with notice and knowledge that

the same had not been cancelled or released or paid,

but constituted a valid and subsisting lien upon all

of the property in the hands of the said receiver;"

—

for the reason that said finding is wholly unsupported

by and is contrary to the evidence.

XI.

The Court erred in the nineteenth finding of fact

wherein it is found in effect that the Berners Bay

Mining and Milling Company is and has been since

June, 1896, the owner of the Johnson group of claims,

because such finding is unsupported by the evidence,

being based upon the decree in cause No. ol9-A, and

the evidence showed that said decree had been super-

seded and said cause was at said time pending on

appeal in the United States Circuit Court of Appeals

for the Ninth Circuit, and while said decree was so

superseded it was not valid or effective as evidence

of title.

XII.

The Court erred in the twentieth finding of fact

wherein it found in effect that the order of December

31, 1904, for the issuance of receiver's certificates in

payment for work done under the contract with
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Joseph McDonald on May 13, 1904, was made without

notice to the International Trust Company, or other

parties in interest; for the reason that the evidence

showed conclusively that said order was made pursuant

to the said contract and agreement of May 13, 1904,

and that the holders of the bonds secured by the

mortgage given the International Trust Company
were parties to such contract and consented that

such order might be issued; and the evidence further

showed that the International Trust Company had

consented to the contract aforesaid and had become

in effect a party thereto by the execution and deposit

in escrow of the mortgage under the terms of said

contract.

XIII.

The Court erred in the twenty-first finding of

fact wherein it found in effect that the order for the

issuance of receiver's certificates of January 30, 1905,

was obtained without notice to the International

Trust Company, or other parties in interest; for the

reason that the evidence conclusively showed that

said order was made under and pursuant to a contract

(being the McDonald contract of May 13, 1904) to

which the holders of the bonds secured by the mort-

gage were parties and said bondholders had consented

that such certificates be issued and be made a lien

upon the property prior to the bonds; and the Inter-

national Trust Company had notice thereof and had

consented thereto by becoming in effect a party to

such contract.
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XIV.

The Court erred in the twenty-second finding of

fact wherein it is found in effect that the order of July

14, 1905, for the issuance of receiver's certificates

was made without notice to the International Trust

Company, or other parties in interest; for the reason

that it conclusively appeared that said order was made

pursuant to the contract of May 13, 1904, and that

both the International Trust Company and the holders

of the bonds had consented thereto.

XV.

The Court erred in that portion of the twenty-

third finding of fact wherein it found in effect that all

the indebtedness of the receiver, F. D. Nowell, incurred

in cause No. 603 was incurred subsequent to the

pa3^ment of the claim of the plaintiffs, Decker Brothers;

said finding being wholly unsupported by the evidence.

XVI.

The Court erred in that part of the twenty-

fourth finding of fact wherein it found in effect that

there was no evidence as to what expenses were in-

curred for assessment work, or other necessar}^ expenses

for the care and preservation of the propertx', in this,

that the evidence conclusively showed that at least

$48,600 of said indebtedness had been so incurred.

XVII.

The Court further erred in said twenty-fourth

finding of fact in reducing the allowance of F. D.
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Nowell, receiver, from $5,000 per annum, as there-

tofore fixed by order of the Court, to $250 per month,

there being no complaint that said first allowance

was excessive and no petition for such reduction,

and the jurisdiction of the Court and its action on that

behalf was never in any manner invoked herein.

XVIII.

The Court erred in the thirtieth finding of fact

wherein it found in effect that in June, 1896, the

Bemers Bay Mining and Milling Company purchased

from Thomas S. Nowell and Willis E. Nowell the

Johnson group of mines, for the reason that the same

is wholly unsupported by any competent evidence

in this, that said finding is based solely upon the

findings of fact and decree in cause No. 519-A, which

said cause had been appealed from and the decree

therein superseded, and was not, therefore, competent

evidence of title.

XIX.

The Court erred in that part of the thirty-fourth

finding of fact wherein it found in effect that prior

to the 5th day of March, 1906, the trustee in the mort-

gage deed in trust exercised its option of declaring

the principal of all the bonds, to wit, $500,000, due and

payable and gave written notice of default to that

effect to the Berners Bay Mining and Milling Company,

for the reason that said finding is wholly unsupported

by the pleadings or the evidence.
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XX.
The Court erred in that portion of the thirty-

ninth finding of fact wherein it found in effect that

the sum of $67,896.43, expenses and salary of the

receiver, F. D. Nowell, was subsequent and subject

to the payment of all costs and expenses of the suit

and all receiver's certificates.

XXI.

The Court erred in that portion of the fortieth

finding of fact wherein it found in effect that the

intervenors. Corning, Gillespie and Fairchild, were

owners of $146,059.26 in receiver's certificates of the

first issue and $5,000.00 of receiver's certificates of

the second issue, for the reason that the same is wholly

unsupported by the evidence, no evidence having been

offered thereon by the said intervenors.

XXII.

The Court erred in the first conclusion of law read-

ing as follows

:

"That since the 11th day of February, 1898, and

up until the appearance of the International Trust

Company in cause No. 603, there was no valid, sub-

sisting cause of action in controversy between the

parties before this Court in said cause No. 603, and

that this Court had no jurisdiction of said cause to

hear, try, or determine any matter or thing therein

nor to authorize the issuance of any of the receiver's

certificates in these findings described, or to authorize

the incurring of any indebtedness by the receiver,

F. D. Nowell, and that all of said receiver's certificates
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and all receiver's obligations incurred prior to the

appearance of the International Trust Company in

said cause No. 603 are void, except as obligations of

the Bemers Bay Mining & Milling Company, Seward

Gold Mining Company, Ophir Gold Mining Company,

and Northern Belle Gold Mining Company ; '

'

— and in not holding that the International Trust

Company and the holders of the bonds secured by

the mortgage deed in trust were, under the facts in

this case, estopped from disputing the priority of the

receiver's indebtedness over the mortgage bonds.

XXIII.

The Court erred in the third conclusion of law

holding in effect that the mortgage bonds were para-

mount to and entitled to priority of payment over the

receiver's indebtedness, and in not holding that such

receiver's indebtedness as found and allowed by the

Court was entitled to priority of payment over the

mortgage bonds.

XXIV.

The Court erred in refusing to make the fourth

finding of fact requested by the receiver, J. C. McBride,

and George M. Nowell and Gilmer Clapp, reading as

follows

:

"On the 15th day of December, 1897, Decker

Bros., a copartnership, brought this suit against the

Bemers Bay Mining & Milling Company, the Ophir

Gold Mining Company, the Seward Gold Mining Com-

pany, and the Northern Belle Gold Mining Company

for an indebtedness due from the said companies and
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prayed for the appointment of a receiver. The said

defendants appeared and by consent a receiver was

appointed, the Court selecting and appointing one

E. F. Cassel as such. In February, 1898, the said four

defendant companies petitioned for the removal of

E. F. Cassel and for the appointment of F. D. Nowell

in his place and stead. Said petition was joined in

by a large number of the local creditors in Alaska, and

by Thomas S. Nowell, William Endicott, Henry Endi-

cott, Wallace Hackett, Aaron Hobart, C. H. Saw\^er,

for himself and as trustee, and C. D. Sabin, who

claimed to hold or represent a large majority of the

bonds secured by the mortgage to the International

Trust Company hereinbefore referred to. On or about

the 12th day of February, 1898, pending the hearing

and determination of said motion to remove the said

E. F. Cassel the said Cassel resigned and upon the

petitions and nominations aforesaid the Court ap-

pointed F. D. Nowell as receiver herein."

XXV.
The Court erred in refusing the prayer of the

receiver and the intervenors, Nowell and Clapp, to

make the following finding of fact:

"In the month of December, 1897, the four original

defendant companies were insolvent. The mining

properties owned by them and herein referred to con-

sisted of a forty-stamp quartz mill, a railway about

three miles in length nmning from a wharf near Seward

City on Lynn Canal to the mines and mill, a general
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equipment, flumes, pipe-lines and buildings and of a

large number of undeveloped mining claims of uncer-

tain and undetermined value. It appears that only

one of said claims, to wit, the Comet, had been devel-

oped; from this claim considerable sums in bullion had

been extracted and the subsequent reports of the

receiver show that this mine had been practically

exhausted. The four defendant companies, however,

and the holders of at least a large majority of the bonds

hereinbefore referred to believed that the properties

had merit and were desirous that the receivership be

continued and the said properties developed and

improved under such receivership."

XXVI.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

VI.

Shortly after the appointment of E. F. Cassel as

receiver a large number of the laborers at the mines

claimed liens upon all the properties herein for the labor

expended by them in improving and developing the

same. The aggregate claim of those laborers amounted

to about $100,000.00 and the then judge of this Court

entered an order decreeing and adjudging the said labor

claims to be prior and paramount liens upon the

properties in the hands of the receiver and ordered the

receiver to pa}^ the same out of the said properties."
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XXVII.

The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp, to

make the following finding of fact:

" VII.

The said four original defendant companies were

at that time wholly without funds and the receiver

had no sufficient funds in his hands with which to pay

the labor claims and the expenses of the administration

of the estate."

XXVIII.

The Court erred in refusing the prayer of the re-

ceiver and of the interveners, Nowell and Clapp, to

make the following finding of fact:

" VIII.

In addition to the labor claims aforesaid, the four

defendant companies were also indebted to various

persons in the sum of about $100,000.00 of floating

indebtedness."

XXIX.
The Court erred in refusing the prayer of the re-

ceiver and of the interveners, Nowell and Clapp, to

make the following finding of fact:

"IX.

During the early part of the year 1898, Thomas

S. Nowell furnished F. D. Nowell, who was then acting

as receiver, with the sum of about $110,000.00 in
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cash for the purpose of paying off the floating indebt-

edness of the said four companies, but this money

was furnished to F. D. Nowell in his individual capacity

and not as receiver; but of the moneys so furnished

F. D. Nowell, as receiver, used the sum of S

for the purpose of paying the expenses of the receiver-

ship and allowed claims against it, which action was

acquiesced in by Thomas S. Nowell and by the several

creditors of the four defendant companies whose

claims were thereby postponed for future adjust-

ment."

XXX.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

In November, 1898, the receiver, F. D. Nowell,

petitioned the Court for leave to borrow the sum of

$75,000.00, to wit, $37,500.00 upon the properties of

the Seward Gold Mining Company and $37,500.00

upon the properties of the Northern Belle Gold Mining

Company. Said petition was granted and certifi-

cates to that amount issued under order dated Decem-

ber 23, 1898. The receiver was unable to negotiate

a sale of said certificates but issued the same to Thomas

S. Nowell as president of said companies, and the said

Thomas S. Nowell pledged the same with certain of

the bondholders in the East, including Henry and

William Endicott, and obtained thereon a loan to

the receiver of $35,000.00 to meet the expenses of the
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receivership and the operation of the mines and

certain development work then undertaken by the

receiver under orders of the Court."

XXXI.
The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:

" XI.

The receiver, F. D. Nowell, with the consent of

the defendant companies and the consent of a large

number of the bondholders at least and under orders

of the Court, continued the development work upon

the properties during the years 1899 and 1900, recover-

ing in the course of the work considerable sums in

bullion but expending considerably larger sums in

the expenses of the administration and the work

aforesaid."

XXXII.
The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

"xxii.

In April, 1901, the receiver reported to the Court

that he was indebted in the sum of $103,000.00 and

asked leave to issue receiver's certificates to pay the

same, and furthermore reported that the bondholders

were requesting that such certificates be authorized

and asked that the amount of certificates to be issued
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be fixed at $150,000.00. The Court granted said

petition and authorized the issuance of certificates

to that amount, but before the sale of the same was

negotiated and in October, 1901, the receiver filed a

second petition referring to the petition and order of

April prior thereto reporting the condition of the

property, the indebtedness against it and asked that

the amount of receiver's certificates authorized to

be issued be increased to $190,000.00. It was there-

upon made to appear to the Court and is a fact that

the bondholders, or some of them, had raised and

placed in the receiver's hands the sum of $45,000.00

as a subscription to that amount on the certificates

to be issued. The Court granted said petition on the

29th day of October, 1901, and authorized the issuance

of $190,000.00 of receiver's certificates, which were

declared in said order to be a prior and paramount

lien to the bonds and the mortgage securing the same

upon all the properties in the hands of the receiver.

Said certificates were all issued and are now outstanding

claims against the receivership. Said certificates bore

interest at the rate of eight per cent per annum from

the time of the issuance thereof and each and all of

them bore printed upon the back thereof a copy of

the order pursuant to which they were issued. The

principal purpose had in view by the receiver and the

bondholders who were acting with him in the issuance

of said certificates was to drive and complete a tunnel

for the purpose of cross-cutting two of the properties

in his hands known as the Eureka and Kensington

Lodes. Of the $190,000.00 realized from this issue of

certificates or prior indebtedness of the receiver

103



incurred upon the faith and credit of the issue of cer-

tificates of December, 1908. the amount of $35,000.00

and interest was paid and said certificates cancelled,

a large amount of it was used in paying floating

indebtedness that had been accrued, and the balance

of it expended in the expenses of administering the

estate and in development work in said tunnel."

XXXIII.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp,

to make the following finding of fact

:

"XIII.

After the sum of $190,000.00 had been exhausted

by the receiver in paying the expenses of the ad-

ministration of the estate and in the betterments

upon the properties undertaken as aforesaid. The

Court in 1902 appointed B. M. Behrends as special

master to proceed from Alaska to New York and

Boston for the purpose of conferring with the bond-

holders concerning the situation of the property and

report to the Court their wishes concerning the same.

On June 11, 1902, the said special master reported

to the Court that he had had a conference with said

bondholders and said bondholders had subscribed and

placed with him $23,000.00 to be applied upon a

further issue of said certificates, if the same should be

authorized by the Court. Upon the petition of the

receiver and the report of the special master, the

Court authorized the further issuance of $60,000.00
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of certificates known herein as the second issue, of

which amount $34,173.59 were issued and are now
outstanding."

XXXIV.
The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp, to

make the following finding of fact

:

"xiv.

On February 26, 1903, Wallace Hackett, Thomas

S. Nowell, Frederick D. Nowell and Willis E. Nowell,

executed the following instrument, to wit:

'Memorandum of an agreement entered into

between the holders of the first mortgage bonds of the

Berners Bay Mining & Milling Company, organized

under the laws of the state of Maine, herein designated

as parties of the first part; and Wallace Hackett of

Portsmouth, N. H., Trustee, herein designated as

party of the second part; and Thomas S. Nowell,

Frederick D. Nowell, and Willis E. Nowell, all of

Juneau, Alaska, parties hereto of the third part.

Whereas, the property of the Berners Bay Mining

& Milling Company, situated in Alaska, is subject to a

mortgage, under which instrument bonds of the par

value of Five hundred thousand ($500,000.00) Dollars

have been issued, with coupons for interest on the

same attached ; and whereas the interest on said bonds

is in default and has remained unpaid for a series of

years; and whereas the corporation of the Berners

Bay Mining & Milling Company is now in the care and

custody of a receiver appointed under the United States
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District Court of the District of Alaska; and whereas,

under authority of said court, said receiver has issued,

from time to time evidences of indebtedness of said

corporation in the form of receiver's certificates which

aggregate upwards of Two hundred thousand ($200,-

000.00) Dollars; and whereas there exists certain un-

secured indebtedness of said Berners Bay Mining &
Milling Company represented by notes and other

memoranda; and whereas it is for the best interest of all

the creditors of said company to dispose of their rights,

titles and claims therein and to sell and assign their

ownership thereof to outside parties for an adequate

consideration; and whereas the Nowells, parties hereto

of the third part, have entered into negotiations with

certain parties with this end in view, and in order to

consummate said negotiations it is needful to have the

corporation relieved from the encumbrance of the first

mortgage bonds, which it is proposed to do by

substituting other security therefor, and in a similar

manner to provide for the security and ultimate pa\'-

ment of the unsecured debts of said corporation;

Now, therefore, be it known that the parties hereto,

in view of securing the results above set forth, hereby

agree with each other as follows, to wit

:

First. The bondholders will deposit their bonds

with Wallace Hackett of Portsmouth, N. H., who

will act as trustee for the purposes hereinafter described

and issue his receipts for the bonds deposited with

him. The acceptance of such receipts on the part of

the bondholder shall constitute the assent of said

bondholder to this contract and the terms thereof.

Second. The ])arties hereto of the third part
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shall provide for the prompt payment of the receiver's

certificates of indebtedness and interest thereon to

the full satisfaction of the United States District

Court, and shall obtain the discharge of said corpora-

tion from the custody of said court as above described.

Third. Said parties of the third part will preserve

the integrity of the property. That is, they will not

sufTer any part of the Berners Bay properties, or any

mining claims existing thereunder, now forming por-

tions of properties designated as the Northern Belle,

the Seward, and the Ophir, together with the mill,

mill rights, railroads, wharf properties, etc., thereto

belonging, to be separated or estranged from the main

body of the corporation ; but all of said properties shall

be preserved in their integrity, and together with the

group of mines in Alaska contiguous to the said Berners

Bay property known as the Johnson group and organ-

ized into a corporation under the name of the Nowell

Mining & Milling Company, which said Nowell Mining

& Milling Company is the exclusive property of the

parties of the third part and subject to no encumbrance,

but free and clear of all indebtedness. Said parties of

the third part hereby agree to add said Johnson proper-

ties above mentioned, to the properties of the Berners

Bay Company, so that the same may be formed into

one corporation for the purpose of selling the same to

purchasers who will organize a new corporation em-

bracing all of the properties aforesaid, and distribute

the stock of the same as hereinafter set forth.

Fourth. A new corporation shall be fomied and

the properties above described shall be conveyed to

said corporation. The capital of said new corporation
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may be such sum as shall be agreed upon by the parties

of the third part and the parties with whom they

negotiate a contract of sale of these properties.

Fifth. While it is not the purpose of this contract

to bind the parties of the third part to the performance

of this paragraph exactly as it is herein written — but

under the necessities of the case some leeway for

changes in the negotiation must necessarily be granted

to said parties of the third part — still it is the intention

and purpose of the parties of the third part, hereto to

negotiate a contract for the sale of the above properties

with a syndicate of substantial worth, and to receive

in payment thereof enough money to discharge the

receiver's certificates and interest thereon now out-

standing; also that the purchasing syndicate shall

erect a mill of the capacity of one thousand (1,000) tons

per day, and otherwise improve and equip the plant

for successful and continuous operation at their own

expense; that said syndicate shall receive fifty (50)

per cent of the capital stock of the new corporation

formed as aforesaid, and that the parties of the third

part hereto shall receive fifty (50) per cent thereof.

Of the fifty (50) per cent so received by the parties of

the third part, one-half (|) thereof, or twenty-five (25)

per cent of the entire capital stock shall be placed in

the hands of the party of the second part hereto as

trustee, and said trustee shall hold said twenty-five

(25) per cent of the capital stock for the benefit of the

creditors of said Berners Bay Company. Said trustee

shall receive all dividends accruing on said stock and

shall devote the same to the payment of the indebted-

ness as follows

:
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First mortgage bonds, $150,000.00 payable on or

before Dec. 31, 1905, $150,000.00, payable on or before

Dec. 31, 1906, $200,000.00, payable on or before

Dec. 31, 1907, all accrued and other interest on said

bonds to be reduced to four (4) per cent per annum
and to be paid by December 31, 1908. Furthermore,

said trustee is to receive the custody of all unsecured

indebtedness against said corporation and issue his

receipts therefor. He is to hold said capital stock

after the pa3aTients above-mentioned for the further

purpose or paying said unsecured indebtedness in

four (4) equal payments beginning on or before Decem-

ber 31, 1909, and continuing at intervals of six (6)

months thereafter; interest upon said unsecured in-

debtedness both accrued and otherwise, shall be

reduced to three (3) per cent. The unsecured in-

debtedness shall be passed upon by a competent

auditor who shall certify to the correctness of the

same, and thereupon it is to be held by the trustee as

aforesaid.

After all payments under this agreement have

been made by the parties of the third part, said party

agrees, on or before December 31, 1910, to issue to

the bondholders, pro rata to their holdings therein,

ten (10) per cent of fifty (50) per cent of the entire

capital stock. Pending the continuance of this agree-

ment, from the date hereof to the date last above-men-

tioned, the voting power of the stock in the hands of

the trustee shall be vested in the parties of the third

part. Said trustee is to hold said twenty-five (25)

per cent of the capital stock of the new corporation

as collateral securit}' for the payment of the bonds
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and other indebtedness as above described. In the

event of the default of such payment, he is authorized

to distribute the stock as follows

:

First. To the payment of the principal of the

bonds with interest upon the same as above estimated,

upon the following basis, i.e.; if the capital stock of

the new corporation above referred to shall be Five

Million ($5,000,000.00) Dollars, then shares in the

same shall be allotted at the par value in payment of

said bonds and interest.

Second. The shares of said new corporation

then remaining shall be applied pro rata to the pay-

ment of the unsecured indebtedness as the same shall

appear when duly audited and the amount thereof

clearly ascertained.

Third. On the payment of all the indebtedness

herein provided the remaining portion of said twenty-

five (25) per cent of the capital stock shall become the

property of the parties of the third part, and said trus-

tee is hereby authorized to convey the same accord-

ingly.

If the capital stock of the new corporation shall

be made to be in excess of Five Million ($5,000,000.00)

Dollars, then the shares thereof shall, in the discharge

of the aforesaid indebtedness be valued at a propor-

tionately lower price per share.

Sixth. Said trustee is hereby vested with full

authority to proceed with the foreclosure of the mort-

gage now on said Bemers Bay properties and secured

by the mortgage bonds above named, should such step

prove necessary. And, furthermore, said trustee is

vested with full authority to do and perfonn all things
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necessary for the purpose of carrying out this contract

so far as devolves upon him.

A part of the consideration of this contract being

the conveyance of the Johnson properties, above

described, to the proposed purchasing syndicate herein

mentioned, by the parties of the third part; and

the mutual covenants and agreements hereto consti-

tuting the other considerations hereof.

In Witness Whereof the parties hereto have signed

and sealed this contract this 26th day of February,

1903.

WALLACE HACKETT. [seal]

THOMAS S. NOWELL. [seal]

WILLIS E. NOWELL. [seal]

FREDERICK D. NOWELL. [seal]

In presence of:

LEWIS W. BREWSTER.
ARTHUR G. BREWSTER.' i

In March, 1903, a copy of this contract, together

with a circular letter, was sent to each and every of

the holders of the bonds of the Berners Bay Mining

& Milling Company by Wallace Hackett. The said

circular letter was as follows

:

'CIRCULAR LETTER TO THE BONDHOLDERS
OF THE BERNERS BAY MINING &

MILLING CO.

Dear Sir:

The undersigned have entered into an agreement

with the holders of the majority of the bonds of the

Berners Bay Mining & Milling Company, who are
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represented by Mr, Wallace Hackett, as Trustee, of

Portsmouth, N. H., with whom you are invited to

deposit your bonds, under the conditions of said

agreement. Upon application to Mr. Hackett, you

will receive a copy of this agreement, from which

you will secure full information regarding the prf)-

posed reorganization.

It is important that all bonds be deposited, in

order to obviate the necessity of foreclosure proceed-

ings, which would involve a large expense of both

time and money.

After the indebtedness of the company has been

discharged, a distribution of bonus stock of the re-

organized company will be made, amounting to 50%
of the face value of all bonds deposited with the

trustee within 30 days from the date hereof. This

stock will become valuable.

The property of this company being now in the

hands of a receiver, is subject to the disposition of the

Court by order of sale, should prompt action not be

taken in preserving the integrity of the corporation;

and the time for same is limited; therefore, your

interests will be best served by according your im-

mediate attention to this important matter.

The agreement mentioned provides that the

entire properties, known as the "Johnson Mines,"

which are free from incumbrance, shall be deeded to

the new corporation, thus effecting a grand consolida-

tion of what is believed to be the largest and richest

group of mining claims thus far discovered in Alaska.

The present owners of the Johnson mines, being

interested in the final outcomes of the affairs of the
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Berners Bay Mining & Milling Company having been

identified with the management thereof, together

with the fact that they earnestly desire to do every-

thing possible towards the protection of those interests

held outside of themselves, and the ultimate success

of that company, have consented to the proposed

amalgamation of the properties named, believing that

in so doing they are offering a solution of the financial

questions which so urgently demand immediate at-

tention.

Juneau, Alaska, March 14th, 1903.

Very truly yours,

(Sd.) THOMAS S. NOWELL.
FREDK. D. NOWELL.
WILLIS E. NOWELL.'"

XXXV.
The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp,

to make the following finding of fact

:

"XV.

In response to this circular letter and the accom-

panying contract the entire issue of the bonds of said

company was placed in the hands of Wallace Hackett

thereunder with the exception of two of said bonds,

the owners or holders of which could not be found.

Thereupon Wallace Hackett and his associates de-

posited with the International Trust Company the

sum of $7,000.00 in approved securities for the pur-

pose of paying or securing the payment of said two

bonds so outstanding."
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XXXVI.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp,

to make the following finding of fact:

"xvi.

Thereafter and on the 13th day of June, 1904,

Wallace Hackett as the holder of the entire issue of

bonds as aforesaid and having 498 of them in his

possession and the payment of the other two secured

with the trustee, as stated, executed and filed in this

Court the following instrument, to wit

:

' (Title of Court and Cause No. 603.)

Whereas, the holders of the bonds of the de-

fendant companies, in the above suit, viz. : The

Berners Bay Mining & Milling Co., the Northern

Belle Gold Mining Co., the Seward Gold Mining Co.,

and the Ophir Gold Mining Co., did consent to the

issuance of the Receiver's certificates in this case,

and the orders of the Court allowing and giving such

certificates priority over the mortgage bonds of said

companies, but such consent never formally entered

on record herein.

Now, for the purpose of making such consent a

matter of record, I, Wallace Hackett, for myself and

as trustee, and holder of said bonds, shown in the list

hereto attached, do hereby consent to and waive any

and all objections to the orders of the Court herein

authorizing said certificates and future issues thereof,

and giving the same priority over said bonds.

(Signed) WALLACE HACKETT.'

Hi



' In the matter of the bonds of the Bemers Bay
Mining & MiUing Company, deposited with the under-

signed trustee, I will state that the entire issue of

bonds amounted to $500,000, consisting of the face

value of $1,000 each, numbered from 1 to 500, inclusive,

issued under a mortgage to the International Trust of

Boston. That owing to the peculiar situation of the

property, the bonds being widely scattered, the interest

on the bonds having been defaulted, the property in

Alaska having passed into the hands of a receiver

appointed under authority of the U. S. Court, and

receiver's certificates of more than $200,000 having

issued, all of which placed the bonds in great jeopardy.

Acting under the request of the holders of a majority

of the bonds, I addressed to all of the bondholders a

letter setting forth the above facts in February, 1903,

asking their consent to represent them in negotiations

looking to a sale of the property whereby there was a

chance of the bonds being paid, etc., and asking for full

authority in the premises, stating in the letter that by

depositing their bonds with me the}' would assent to

the terms of the letter and contract existing between

myself and other owners of the property under which

we sought to liquidate the sale.

In response to this letter I received on deposit

498 of the 500 bonds issued. Ever}^ bond whose

existence we could trace was deposited with me. Two

bonds have been lost, being Xo. 406 and Xo. 407.

For these I deposited security with the International

Trust Company, and that company then issued a

release of the mortgage at my request.

The list of the owners of bonds and amounts held

by them is as follows

:
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John K. Bates, Portsmouth, N.H. . . .283
Edward Hobart, East Bridgewater, Mass. 32

Wallace Hackett, Portsmouth, N.H. . . 27

A. G. Webster, Boston, Mass 25

C. O. Bigelow, New York 12

Thomas Stokes, New York 10

H. S. Sprague, Providence, R.I 10

F. G. Landon, New York 10

F. L. Slade, New York 5

J. Seaver Page, New York 5

G. M. Nowell, Boston, Mass 5

C. D. Sabin, New York 5

Mary A. Nichols, New York 5

Jualia A. Ferguson, New York 5

Kidder, Peabody & Co., Boston, Mass. . 5

E. G. Loomis, Boston, Mass 5

W. E. Garrison, New York 6

George K. McLeod, Rochester, N.Y. . . 5

Harriet M. Backus, Rochester, N.Y. . . 5

Ogden Backus, Rochester, N.Y 6

W. A. Whittlesey, New York 5

Francis E. Taylor, New York 3

Stratford National Bank, Dover, N.H. . 3

Augustus White, New York 3

Harriet P. Lamkin, Boston, Mass. ... 3

R. B. Roosevelt, New York 4

G. W. Morse, Boston, Mass 2

C. Lamkin, Boston, Mass 1

C. W. Brega, Boston, Mass 1

Ida M. Hartley, Boston, Mass 1

J. F. Plummer, Jr., Boston, Mass. ... 1

498

(Sd.) WALLACE HACKETT.
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State of New Hampshire.

Personally appeared before me, Wallace Hackett,

to me well known and made oath that the foregoing

statement by him subscribed is true, this 13th day of

June, 1904.

(Sd.) HOWARD ANDERSON,
Notary Puhlic:''

XXXVH.
The Court erred in refusing the prayer .of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

" XVII.

On the 13th day of May, 1904, the receiver, F. D.

Nowell, acting by and with the consent and advice

of Wallace Hackett, who was then the holder and owner

of the 498 bonds and who had secured the payment

of the remaining two as hereinbefore set out, and by

the authority and consent of this Honorable Court,

made and entered into a contract with Joseph MacDon-

ald and associates, the Bemers Bay Mining & Milling

Company, the Seward Gold Mining Company, the

Northern Belle Gold Mining Company and the Nowell

Mining & Milling Company, a copy of which contract

is attached to Receiver's Exhibit No. 9."

XXXVH I.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:
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" XVIII.

Under and pursuant to the terms of this contract

the Kensington tunnel was completed, cross-cutting

the Eureka and Kensington Lodes and upon the latter

several hundred feet of drifts were run in either direc-

tion from the cross-cut and in the performance of said

labor and betterments there was expended the sum

of $41,365.24, for which amount the sum of $33,627.24

receiver's certificates were issued known and desig-

nated as the third issue, and the balance of said sum

of $41,365.24 was paid for by the issuance of receiver's

certificates Nos. 4, 5, 17 and 20 of the second issue,

all of which are yet outstanding and all bear interest

at the rate of eight per cent per annum from the date

of the issuance thereof. Upon the termination of

said work some time about January 1, 1905, MacDonald

and his associates declined to purchase the said prop-

erties under said contract and the option therein

given. While the MacDonald contract was pending

and the work thereunder was being performed at the

request of Wallace Hackett, who thereupon deposited

all the bonds held by him, being 498 in number, with

the International Trust Company, the said Trust Com-

pany executed a release of the mortgage deed in trust

and transmitted the same to the First National Bank

at Juneau, Alaska, to be delivered upon the completion

of the purchase of the said properties, under said con-

tract, by Joseph MacDonald and associates."

XXXIX.
The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact:
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"XIX.

Not a single installment of interest has ever

been paid upon any of the bonds of the Bemers Bay
Mining & Milling Company. During all the times

from the conception of the receivership to the begin-

ning of the year 1905, the holders of a large majority

of said bonds, if not all of them, knew of this receiver-

ship and had full notice of what was being done under

it and acquiesced and consented thereto. The Inter-

national Trust Company knew of the appointment

of the receiver in this cause as early as December,

1897, or January, 1898, and had actual knowledge

of the issuance of receiver's certificates in 1903, but

during all the time prior to February, 1906, it silently

acquiesced in all the doings of the receiver and made

no effect whatever to procure a discharge of the re-

ceivership or to prevent the accumulation of claims

against it."

XL.

The Court erred in refusing the prayer of the

receiver and of the intervenors. Nowell and Clapp, to

make the following finding of fact

:

"XX.

Dtiring all the times of the pendency of this

receivership the following-named persons have been

stockholders of the Berners Bay Mining & Milling

Company, each owning the number of shares set

opposite their names, to wit:

Thomas S. Nowell 810

Thomas S. Stokes 300
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Wallace Hackett 600

Henry Endicott 300

William Endicott, Jr 573

Aaron Hobart 50

Harriet P. Lamkin 122

Lucy M. Leonard 26K
Frances E. Taylor 26K
Estate of Wm. H. Learnard Ill

George Thacher 354

B. T. Fairchild 31

Wm. R. Garrison 48

Augustus White 25

Ogden Backus 30

Charles D. Sabin 75

Harriet M. Backus 25

Frances L. Slade 65

H. O. Armour 100

George M. Nowell 101

Clarence O. Bigelow 95

Elizabeth P. Bigelow 10

Charles W. Bregn 10

Arthur W. Francis 20

R. B. Roosevelt, Jr 20

John F. Plummer 66

Ida M. Hartley 5

Francis G. Landon 100

Willard E. Everett 50

J. S. Page 50

David L. Webster 100

Willis E. Nowell 17,922

D. E. Snow 90

Arthur L. Nowell 615
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Marianne Dean 13

Charles H. Beckett 12>^

W. H. Hamilton 12^
Rufus B. Cowing 25

Harriet C. Nowell 300

Thomas McLaughlin 13

John S. Rand 10

Frederick Paulind 12

H. M. Sanders 25

Laura A. Dayton 125

B. F. Miller 25

Estate of S. S. Sprague 150

Jennie W. Howard 25

Franklin A. Plummer 1,022

Ida M. Newcomb 45

H. P. Nowell 100

C. C. Howard 1

C. C. Miller 125

John P. Jones 125

C. H. Sawyer 36

And during all the same time the bondholders of

the said Berners Bay Mining & Milling Company were

the following-named persons each owning the number

of bonds set opposite his name

:

H. O. Armour 10

Ogden Backus 11

C. O. Bigelow 12

C. W. Bregn 1

Henry Endicott 13

Wm. Endicott, Jr 19
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Wm. E. Garrison 6

Wallace Hackett 27

H. J. Hadrill 5

Ida H. Hartley 1

Edward Hobart 8

Harriet P. Lampkin 1

F. G. Landon 10

Estate of W. H. Learnard 1

Geo. H. McLeod 5

J. S. Page 5

J. F. Plummer 1

R. B. Roosevelt, Jr 4

Charles D. Sabin 5

Charles H. Sawyer 8

F. L. Slade 5

Thomas Stokes 10

Frances E. Taylor 3

Augustus White 1

W. H. Whittlesey 5

Thomas S. Nowell 256

Allen Estate 5

J. P. Jones 5

Guy Lampkin 2

Morse & Lane 2

Geo. M. Nowell 5

C. H. Sawyer 3

S. S. Sprague Estate 10

D. L. Webster 35

The Edward Hobart named as one of the bond-

holders is the representative and successor in interest

of Aaron Hobart."
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XLI.

The Court erred in refusing the pra}'er of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

" XXI.

Of the first issue of certificates in 1901 Thomas

Stokes purchased $20,000.00 thereof, David L. Webster

purchased $10,000.00, Edward Hobart purchased $5,-

000.00, Henry Endicott purchased $10,000.00, and

in May, 1902, Thomas Stokes made a further pur-

chase of certificate 111 of said issue of $5,000.00,

Francis Louis Slade purchased certificate 112 for $2,-

000.00, Frances G. Landon purchased certicate 113

for $1,000.00, George K. McCloud purchased certifi-

cate 114 for $3,000.00, and Henry Endicott, for him-

self and William Endicott, made a further purchase

of certificates of said issue to the amount of $10,000.00

and David L. Webster made a further purchase of

$1,000.00, and there was also paid to Henry Endicott

interest on the original $35,000.00 obtained from him

in 1898 by the issuance of certificate 148. Certificate

2 of the second issue for $15,996.29 was purchased

by Wallace Hackett."

XLH.
The Court erred in refusing the pra^^er of the

receiver and of the intervenors, Nowell and Clapp, to

make the following findings of fact:

" xxri.

On the 9th day of December, 1905, the four

original defendants filed an answer and cross-complaint
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praying, among other things, that the International

Trust Company be made a party defendant. On the

21st day of Februaiy, 1906, the International Trust

Company appeared by its attome)^s herein and there-

after answered and filed a cross-complaint praying

for a foreclosure of the said mortgage. Thereafter

this Court, on the 13th day of March, 1906, made and

entered an order directing the sale of all the property

in the hands of the receiver and the proceeds of such

sale paid into the registry of the court to abide the

further orders of the Court and reserving all questions

as to priorities of the respective lien holders against

the same. Cause No. 536 now consolidated and being

tried with this cause was instituted on March 13,

1906. Neither in the complaint in cause No. 536 nor in

the cross-complaint in cause No. 603 nor in the assign-

ments of error filed by the International Trust Com-

pany upon the appeal prosecuted by it from the said

order of sale of March 13, 1906, was any question

made or raised as to the propriety and validity of the

appointment of the receiver in the first instance,

the only contention of said Trust Company being that

the bonds secured by the said mortgage were prior

and paramount liens to the indebtedness of the re-

ceiver."

XLIII.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following finding of fact

:

"xxiii.

At the time of the appointment of the receiver

herein the properties of the Berners Bay Mining &

124



Milling Company were undeveloped and of uncertain

value, whatever value it had being largely speculative;

the development work done by the receiver has in-

creased the \'alue of said properties to an amount

considerably in excess of the total expenses of the

receivership and such receivership has been an actual

benefit to the mortgage bondholders."

XLIV.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following conclusion of law

:

"i.

That the beneficiaries under the mortgage deed

in trust actually consented to the issuance of the re-

ceiver's certificates herein and to all proper expenses of

the receivership and are now estopped either in their

own behalf or by their trustee, the International Trust

Company, from questioning the priority and payment

of the receiver's indebtedness over the bonds of the

Berners Bay Mining & Milling Company."

XLV.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following conclusions of law

:

"II.

The International Trust Company itself, by its

long acquiescence in the receivership and in the acts

of the receiver after knowledge thereof and b\- its
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becoming a party to the MacDonald contract by the

executing of the release of its mortgage deed in trust,

under and pursuant to the terms of said contract, is

estopped from questioning the priority of the receiver's

indebtedness to the mortgage bonds."

XLVI.

The Court erred in refusing the prayer of the

receiver and of the intervenors, Nowell and Clapp, to

make the following conclusion of law:

"III.

The International Trust Company by its failure

to promptly resist upon invalidity of the orders appoint-

ing the receiver herein in the first instance and by its

failure to raise such point upon the appeal heretofore

taken in this cause has waived all objections thereto

and cannot now be heard to assert such invalidity."

XLVII.

The Court erred in refusing the prayer of the re-

ceiver and of the intervenors, Nowell and Clapp, to

make the following conclusion of law:

"IV.

All proper expenses of the receivership and all

valid outstanding receiver's certificates and all valid

indebtedness of the receiver not evidenced by said

certificates are valid subsisting liens against said

property and entitled to be paid prior to the payment

of the bonded indebtedness. The International Trust

Company is entitled to a decree foreclosing its mortgage
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deed in trust and for a sale of the properties in the

hands of the receiver and is entitled to payment of said

mortgage out of the proceeds of said sale after the

payment of the expenses of the receivership and all

valid claims against the receiver."

XLVIII.

The Court erred in refusing the prayer of the

receiver and of the interveners, Nowell and Clapp, to

make the following conclusion of law

:

"v.

The expenses of the administration of the receiver-

ship, including the compensation of the receiver and

his attorneys, clerical hire, and such other expenses

as appertain to the administration of the estate are

entitled to be paid out of the first moneys realized

upon such sale. The next claim in order of priority

shall be the entire and remaining indebtedness of the

receiver whether evidenced by certificates or by claims,

without any priority as between the several issues of

certificates or the floating indebtedness; and out of

the remaining moneys arising from said sale the

International Trvist Company is entitled to be paid

the amount found due upon its mortgage."

XLIX.

The decree made and entered herein is erroneous

in the following particulars, to wit:

First. In decreeing the foreclosure of the mort-

gage deed upon the properties described and mentioned

as the Johnson group and ordering the same sold.

Second. In refusing the allowance of F. D.
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Nowell as receiver to $250.00 per month from and

after the appearance in the case of the International

Trust Company.

Third. In holding that the expenses of F. D.

Nowell in preserving the property in his hands, in-

cluding the Nowell assessment work upon the eight

unpatented claims necessary to prevent a forfeiture

and loss of the same, including also his salary, were

not liens upon said property paramoimt to the mort-

gage deed in trust and the bonds secured thereby.

Fourth. In holding that the entire receiver's

indebtedness were not liens upon the said property

paramount to the mortgage deed in trust and the

bonds secured thereby.

Fifth. In decreeing to the International Trust

Company a foreclosure of the mortgage.

Sixth. In decreeing that the first issue of re-

ceiver's certificates was paramount to the second and

third issues and that the second issue of receiver's

certificates were paramount to the third; and in de-

creeing that all the receiver's certificates were para-

mount to the salary of the receiver and the sums due

his attorneys and other expenses, and in failing to

provide that all of the receiver's certificates were

equal in rank.

And for said error and others manifest of record

herein the said parties pray that the decree of the

District Court for Alaska, Division No. 1, be reversed

and the cause remanded with directions to the lower

court to enter the proper decree herein as may be

found by this Court should have been done, and for such

other orders as to the Court may seem just and proper.
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ARGUMENT

FIRST.

THE CONSENT OF THE BONDHOLDERS.

It will probably be conceded, and if not conceded,

it is settled by the authorities, that if a mortgagee

consents to an order of court, authorizing the issuance

of receiver's certificates, or the contracting of indebt-

edness by a receiver, and declaring the same to be a

prior lien upon the property, then such mortgagee

cannot thereafter question such priority.

Retnhart v. Aug. Min. & Inv. Co., 94 Fed.

p. 901.

Russell V. White, 63 Mich. p. 409.

We think the record conclusively shows that the

bondholders did assent in this case, and that the court

should have so foimd and should have adjudged the

receiver's indebtedness to be a prior lien to the mort-

gage bonds. In approaching a discussion of this ques-

tion and a review of the evidence bearing upon it, we

ask the court to bear in mind three important facts,

viz. : 1st. Every bondholder was also a stockholder in

the Bemers Bay Mining and Milling Company (Rec.

540-562), except H. J. Hadrill, W. H. Whittlesey,

Freeman's National Bank and Morse & Lane, and these

appear to have been holders of the bonds as collateral

security merely. 2d. These people were all residents

of Boston and New York and the Intemational Tnist

Company was a Boston coi-poration. 3d. Not a dol-
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lar of interest has ever been paid on the bonds and the

first coupon became due in 1897.

Bearing these facts in mind, let us briefly review

the matters showing the consent of the bondholders.

1st. The companies themselves consented to the

appointment of the receiver. (Rec. 2542.) 2d. Henry

Endicott, Wm. Endicott, Wallace Hackett, Aaron

Hobart and C. H. Sawyer, who are shown to have

been then and are now the owners of a majority of

the bonds, did in February, 1898, join in a petition

to Judge Johnson to appoint F. D. Nowell as receiver.

(Record, 646-651, exhibits 12, 13, 14 and 15, testimony

of J. F. Malony, 1260-1265.) 3d. The first certificates

issued (viz., $35,000.00 in 1898, afterwards retired by

the issue of the $190,000.00 in 1901) were taken by

the bondholders in Boston. 4th. $45,000.00 was ad-

vanced by the bondholders in anticipation of the issue

of $190,000.00, and of the total issue more than

$100,000.00 was takenby the bondholders . (Rec . 1 202-

1220.) 5th. The second issue of certificates was or-

dered and the issue made, pursuant to a contract

made by the bondholders with the Mines Securities

Company, which contract unmistakably points to the

fact that it must have been known and assented to by

the International Trust Company, since that company

was to hold the papers in escrow, and was the agent

through whom payments were to be made. (Rec. 581.)

6th. Of the second issue, certificate No. 2 for $15,996.29

was issued to Wallace Hackett for money payable to

the International Trust Company on foreclosure of its

mortgage against the American Gold Mining Company.

In i)urchasing this certificate Hackett acted as agent
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of the International Trust Company, and not only has

his act never been disavowed, but the certificate turns

up in the hands of Coming, Gillespie and Fairchild,

who are now acting in this litigation with the Inter-

national Trust Company. 7th. The third issue of cer-

tificates was ordered pursuant to and for the purpose

of carrying out the MacDonald contract. This contract

was known and assented to by the International

Trust Company and it executed a release of the mort-

gage, and deposited the same with the First National

Bank of Juneau, to be delivered upon the perform-

ance of the contract. 8th. Pursuant to the circular

letter sent to the bondholders by Wallace Hackett

(Rec. 909) on March 31, 1903, all the bonds except

two were placed in Hackett 's hands, and these two

were secured by a deposit with the Ti*ust Company.

9th. While Hackett held these bonds he executed and

forwarded to be filed a ratification and consent of all

the orders then made, or thereafter to be made, di-

recting the issuance of receiver's certificates (Rec. 936.)

This document recites that whereas the bondholders

" did consent to the issuance of the receiver's certifi-

cates in this case, and the orders of the court allow-

ing and giving such certificates priority over the mort-

gage bonds of such companies, but such consent never

formally entered of record herein. Now for the pur-

pose of m.aking such consent a matter of record," etc.

The statements made were sworn to by Mr. Hackett.

Now, while Mr. Hackett, in his deposition, disclaims

proper authority to execute the waiver, no such claim

has been advanced by any other bondholder. And Mr.

Hackett 's reason for this disclaimer of his own solemn
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sworn act is apparent when on his cross-examination

he is forced to admit that if the plan of reorganization

of Messrs. Corning, Gillespie and Fairchild, in whose

interests this litigation is being patently prosecuted by

the International Trust Company, shall be finally

adopted, he, Hackett, is to get one hundred thousand

dollars ($100,000.00) of the stock of the re:rganized

company, in addition to what he wculd be entitled to

receive as a stock and bond holder of the Berners Bay

Mining and Milling Company. (See cress-interroga-

tory 10, page 946, and the answer, page 971.)

Without pausing now to call the court's attention

specifically to the letters of Hackett, the Endicotts

and other bondholders, found in the record and bearing

on this question, we ask the court to consider whether

these undisputed facts do not conclusively show that

the bondholders did consent to everything that has

been done in this case? Appellants requested the

court to find the facts and to conclude therefrom that

the beneficiaries under the mortgage, having consented

to the issuance of the certificates, and the orders of

the court, were bound thereby and were estopped either

in their own behalf or through their Tiiistee, the

International Trust Co., from questioning said certifi-

cates. (Rec. 2576-2578.) But the court declined to

pass upon the questions thus raised. The learned

judge was no doubt controlled by a serious misappre-

hension of the holding and decision of this court on

the former appeal. For in his opinion (Rec. 2606) he

states, "the Circuit Court of Appeals, in the former

appeal in this case, has declared that the bonds con-

stitute a prior lien upon the mortgaged property over
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the Receiver's certificates." The opinion of this court

in that case is reported in 152 Fed. 78. An examina-

tion of the decision will show that no such question

was before the court. The appeal was from an inter-

locutory order, directing a sale of the property before

adjudicating as to the priorities and rank of the respec-

tive liens set up, but all such liens were to follow the

proceeds of the sale and be thereafter settled by the

order of distribution. None of the evidence now in

the record was before the lower court or this court

then. In discussing the case, however, this court

did hold that in the absence of consent by the mortgage

lien holders the court below was in error in directing

certificates to be issued and made a prior lien to the

mortgage. On page 85 this court says: "The court

is without authority, except by the consent of the mort-

gage lien holders, to supplant their liens by Receiver's

certificates," etc. Again, on page 86, it is said: "By
this petition (the petition for order of sale) and by the

answer and cross-complaint subsequently filed by the

defendant companies, it is alleged that all such orders

were made and entered with the consent and approval

of the holders of the bonds. These allegations, how-

ever, are specifically denied by the Trust Company,

thus bringing into the record an issue as to the real facts."

(Italics ours.) The case was "remanded for such

other proceedings as may seem proper." This de-

cision, so far from being conclusive upon the question

of the priority of the bonds, leaves that question fully

open to be determined upon the issue of fact as to

whether the bondholders had consented to the orders

of the court directing the issuance of the cx^rtificates.
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That they did consent, we think is conclusively shown

by this record. The failure of any bondholder, or the

Trust Company, to object through all the years from

1897 to 1906, though not a dollar of interest had ever

been paid upon the bonds; the heavy subscription to

the certificates by the bondholders; the various nego-

tiations and contracts to which the bondholders were

parties, having for their object a sale of the property,

and the paym.ent first in each instance of the certificates,

all show that the bondholders had in fact consented.

Again Hackett as early as May 17, 1901, then repre-

senting more than 350 of the 500 outstanding bonds,

wrote: "If it is desired to have any recognition of the

fact that Receiver's certificates take precedence of the

bonds, such acknowledgment will be readily granted

by the bondholders and may be embodied in such

agreement as you may make in New York." (Rec.

662, 663.) When in view of all this it is remembered

that the appellees failed to call a single bondholder to

testify that he had not consented to the receiver

issuing these certificates and improving the property

with the proceeds so as to make it salable, the conclusion,

it seems to us, is irresistible that such consent was

given. Either the consent was given or Hackett, the

two Endicotts and the Trust Company were deliber-

ately perpetrating a fraud upon the receiver and the

court during some eight years.

2d. The International Trust Company and the bond-

holders had, by their conduct, with full knowledge of all

the facts, ratified and acquiesced in the orders of the

court directing the issuance of the certificates and are

thereby estopped.
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What is said under the last heading has a direct

bearing upon the argument now to be made, but we
shall not repeat. In addition to what is there said,

however, we wish to call attention to the fact that

Mr. Graham testifies in his deposition that he knew of

the appointment of the receiver in February, 1898.

He was President of the Trust Company. He further

testified that he knew of the issuance of the receiver's

certificates as early as the spring of 1903, but would

not state that he did not know it earlier than that.

The spring of 1903 was when Mr. Hackett as agent

for the Trust Company purchased certificate No. 2

of the second issue for $15,996.29. In 1904 the Trust

Company executed a release of the miortgage and

placed the same in escrow pursuant to the terms of

the MacDonald contract. During all this time the in-

terest on the bonds was in default, the property was

in the hands of a receiver, who was borrowing money

to develop it on certificates purporting on their face to

be prior liens to the miOrtgage bonds. All this was

known to the bondholders and the Trust Company. Yet

no objection is made, no steps taken until 1906, when

the Trust Company is brought into the suit, upon

motion of the defendants. Under such circumstances

to permit them to assert the priority of the mortgage

bonds would be the grossest fraud upon the court and

the holders of the certificates.

While confirmation implies a deliberate act in-

tended to renew and ratify a transaction known to

be voidable, acquiescence is some act, not deliberately

intended to ratify a fomier transaction known to be
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voidable, but recognizing the transaction as existing,

and intended, in some extent at least, to carry it into

effect and to obtain or claim the benefits resulting

from it. The theory of the doctrine is, that a party

having thus recognized a contract as existing, and

having done something to carry it into effect and to

obtain or claim its benefits, although perhaps only to

a partial extent, and having thus taken his chances,

cannot afterwards be suffered to repudiate the trans-

action and allege its voidable nature.

When a party with full knowledge, or at least

with sufficient notice or means of knowledge, of his

rights, and of all the material facts, freely does what

amounts to a recognition of the transaction as exist-

ing, or acts in a manner inconsistent with its repudia-

tion, or lies by for a considerable time and knowingly

permits the other party to deal with the subject matter

under the belief that the transaction has been recog-

nized, or freely abstains for a considerable length of

time from impeaching it, so that the other party is

thereby reasonably induced to suppose that it is rec-

ognized, there is acquiescence, and the transaction,

although originally impeachable, becomiCs unimpeach-

able in equity. Even where there has been no act nor

language properly amounting to an acquiescence, a

mere delay, a mere suffering time to elapse unreason-

ably, may of itself be a reason why courts of equity

refuse to exercise their jurisdiction in cases of actual

and constructive fraud, as well as in other instances.

See Pomeroy on Equity Jurisprudence, 3d

Ed. Sec. 965.
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" It may be stated as a general rule that if a per-

son having a right, and seeing another person about to

commit, or in the course of committing, an act in-

fringing upon that right, stands by in such a manner

as really to induce the person committing the act,

and who might otherwise have abstained from it, to

believe that he assents to its being committed, he

cannot afterwards be heard to complain of the act.

This, it has been said, is the proper sense of the term

'acquiescence,' which, in that sense, may be defined

as quiescence under such circumstances as that assent

may be reasonably inferred from it and is no more

than an instance of the law of estoppel by words or

conduct."

llth Am. & Eng. Enc. Law, 2d Ed. 428.

The above language seems to us to exactly fit

this case. It is too clear for argument that if objection

had been made from any source, the certificates would

never have been issued. But the bondholders were

urging the receiver to petition the court for authority

to borrow money, and pledge the property for its repay-

ment to the exclusion of the bonds if necessary-, nay,

they were themselves taking all the certificates that

could not be unloaded on the Alaska creditors. The

Trust Company was standing by, knowing that this

was being done; it actually joined in the purchase of

a part of the second issue, and joined in the trans-

action that led to the third issue. In other words,

the Ti-ust Company and the bondholders deliberately

aided and encouraged the receiver and the court in

encumbering the property with the receiver's indebted-
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ness, in the hope and expectation that the develop-

ment work the receiver was doing would so enhance

the value of the property as to pay off both the receiver's

indebtedness and the bonds. They took their chances

on that hypothesis for some eight years, and not until

it was evident that either the bondholders or the cer-

tificate holders must lose their investment did they

question the validity and priority of the certificates.

The property will probably sell for from $500,000.00

to $750,000.00. If the decree stands the bondholders

will get it all. If the certificates are sustained they will

only get about two-thirds of the proceeds ; and there is

the bone of contention in this case.

3d. The money borrowed by the receiver on certifi-

cates was used in improving the property, and enhanced

its value at least as much as the amount of the receiver's

indebtedness, and in equity should be repaid before paying

the bonds, since this was done with the knowledge of, and

without objection from, the mortgagee.

It is not an unfair statement to say, that but for

the development work done by the receiver, there

would be nothing for the parties now to fight over. At

the time the receiver began his development work the

properties were mere prospects of uncertain value.

They are now a developed mine. Mr. R. A. Kinzie

testified that the property had been enhanced in value

at least as much as the cost of the work. (Rec. 834.)

B. L. Thane (Rec. 886-895) testified that the values

developed by the tunnel in the Eureka and Kensington

lodes justified an expenditure of $400,000.00, or the

total of the receiver's indebtedness. These men were

mining experts and had examined the property, and
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there was no testimon}^ offered to the contrary. So

that we have the case of a mortgagee standing by,

while his property is being enhanced in value by
expenditures made on the faith of such expenditures

being secured by a first lien, and then contesting the

lien and seeking to enforce his mortgage against the

property as improved, without repaying the advances

for the improvements. This is not equity. It is a

manifest fraud and swindle.

SECOND.

The judgment and decree of the court is further

erroneous in holding and decreeing that the mortgage

bonds were a superior lien to and entitled to priority

of payment over the expenses of the receivership

incurred prior to the date when the International

Trust Company became a party to the litigation, viz.,

March 5, 1906; for the reasons,

1st. That the court had jurisdiction of the parties

and of the subject-matter, and the appointment of the

receiver, in the first instance, was at most only errone-

ous.

2d. The International Trust Company and the

bondholders, with full knowledge of the appointment,

had ratified and acquiesced in the same.

3d. The bondholders, or a majority of them, had

consented to the appointment.

4th. The International Trust Company, uj^on be-

coming a party to the suit, ratified the receivership b>'

failing to object thereto, and by having such receiver-

ship extended to its foreclosure suit.
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THE VALIDITY OF THE ORDER APPOINTING THE

RECEIVER.

1st. It was contended below, and we suppose it

will be argued here, that the order appointing the

receiver was void because the original bill failed to

make out a case for a receiver. But in the view we

take of the law, this is a mere moot question; for the

reason: 1st. The District Court of Alaska is a court

of general jurisdiction both at law and in equity. It

had jurisdiction of the parties, of the subject-matter,

and power to grant the relief it did. If then it erro-

neously exercised that power the order is not void,

but merely voidable.

Clark V. Brown, 119 Fed. 130.

2d. But as we have seen, the receiver was ap-

pointed with the consent of the original defendants; it

was at least acquiesced in with knowledge by the In-

ternational Trust Company until 1906. In 1906, when

the International Trust Company became a party de-

fendant, no objection was made by it to the receivership.

On the other hand, it sought and obtained leave to

file a cross-complaint against the receiver, and by

leave of the court brought an independent action

against the receiver to foreclose its mortgage (viz.,

case 536-A consolidated with cause No. 603), and had

the receivership extended to both cases. Subsequently

it moved for and obtained a change in the personnel

of the receiver. The same may be said of the other

appellees, Coming, Gillespie and Fairchild. The re-

ceivership as such has never been moved against nor

objected to by any party to the record. On the other
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hand, the appellees have sought to obtain the full

benefit of the property so long cared for, conserved

and improved by the receiver. Indeed it would be

difficult to imagine any contention in a civil suit more

inequitable and unjust than that of the appellees in

this case. Here the receiver, with the consent of the

defendants and the bondholders, had labored for years;

through his eftbrts the property had been increased in

value many hundreds of thousands of dollars. After

the appellees became parties to the suit no objection

is yet raised to the receivership; it is acquiesced in

and suffered to continue as a convenience, if not neces-

sity, to all parties. During all this time the receiver,

in his zeal for the interests of the property, had used all

the available funds he could raise in bettering the

property, and permitted his own salary and that of

his attorney to remain unpaid. At the hearing his

compensation and that of his attorney is defeated upon

a technical objection that if ever valid, it had been

waived and acquiesced in time and time again. Even

on the former appeal no question as to the validity of

the receivership was raised. Under such circumstances

to postpone the payment of the receiver's compensa-

tion and expenses to the mortgage bonds, which is

equivalent to denying it in toto, is not equity, to say

the least of it. It smacks rather of confiscation.

Clark V. Brown, 119 Fed. 130.

Dickinson v. Cass County Bank, 04 N. W.

Rep. 395.

Skinner v. Lucas, 08 Mich. 424.

Reinhart v. Augusta Min. & Inv. Co., 94

Fed. 901.
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The lower court, after reducing the rate one-half,

did allow the receiver his compensation after the

Trust Company became a party to the suit. This was

done upon the theory that the Trust Company con-

sented to the continuance of the receivership. But if it

consented at all, it nuivSt consent to it as a whole. It

is an unheard-of doctrine that a litigant may consent

to a receivership so far as it is deemed beneficial to

him, and repudiate it in so far as he may deem it

burdensome. Yet it is what the court has permitted

the appellees to do in this case.

THIRD.

THE QUESTION OF PARTIES.

The court below found that " some, if not all the

bondholders, whose Ti*ustee the International Trust

Company was, knew of the various issues of cer-

tificates and consented thereto." (Rec. 2587.) But

when it was urged that this fact at least postponed

the bonds held by these consenting owners to the pay-

ment of the certificates, the court answered (Rec.

2604) :
" None of these parties are made parties to this

suit, no issties are presented in the pleadings upon

which they were required to come before the court,

they have not individually had their day in court

and no judgment ought to go against them without

notice."

If this be true, if the court was of the opinion that

it could not make a complete determination of the

controversy without the presence of other parties, then

it was the duty of the court, on its motion, to cause
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such other parties to be brought in. But the appellants

did not rest alone upon this duty of the court. After

the decision was promulgated, and at the same term,

appellants moved the court to open up the decree and

make the individual bondholders parties defendant.

(Rec. 524.) This motion was based upon the ground

that certain bondholders, naming them, who held more

than seven-tenths of the outstanding bonds, had

actively procured and consented to the receivership

and the issuance of the certificates and the orders giving

such certificates and the costs of the receivership

priority over the bonds; that the trial court had held

that such consent was not binding upon the Inter-

national Trust Company, and that the orders could not

be enforced against the bondholders so consenting

because they were not parties to the suit ; that in view

of said holding com.plete justice could not be done

between all parties in interest without the making of

said bondholders parties. The court denied this

m^otion and appellants excepted. (Rec. 530.)

Section 40, Part IV, Alaska Code, reads:

"The court may determine any controversy

between parties before it, when it can be done without

prejudice to the rights of others, or by saving their

rights; but when a complete determination of the

controversy cannot be had without the presence of

other parties, the court shall cause them to be brought

in."

In construing a similar provision of the California

Code, the Supreme Court of that State in a recent

decision held that in a suit by a trustee where there

was a controversy between the beneficiaries of the
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trust property, such beneficiaries were necessary

parties. And the statute is mandatory upon the court.

Mittan v. Roddan, 84 Pac. 145.

FOURTH AND FIFTH.

These two specifications challenge the correctness

of the decree in decreeing a difference in rank among

the certificates and giving them all priority over other

claims against the receiver not evidenced by certificates.

Upon what theory this was done the record does not

disclose, and we are at a loss to imagine. As to the

certificates, the holders of the first issue consented to

the issuance of the second, and the holders of the first

and second issues consented to the issuance of the third,

and to the orders placing them on an equality. No

objection to such orders was ever made until the trial,

and then it was not made by the original purchasers,

but by the reorganization committee, viz., Coming,

Gillespie and Fairchild. As to the indebtedness of the

receiver not evidenced by certificates, it was incurred

for identically the same purposes, and should have

been equally protected.

This point, however, is not so important as the

others, because if the receiver's indebtedness shall be

given priority over the bonds, as we believe it should,

then undoubtedly the property, upon a sale, will bring

sufficient to pay off the entire receiver's indebtedness.

But the error is a plain one and should be corrected.

In conclusion, we respectfully ask that the case

be reversed and remanded with instructions to the

court below to enter a decree declaring the certificates
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and other indebtedness of the receiver to be of equal

rank and entitled to priority of payment over the

bonded indebtedness ; or, if that cannot be done as the

record now stands, that the decree be reversed and the

cause remanded with instructions to make the bond-

holders parties, and require them to set out what

bonds are held by each of them, and that the bonds

shown to have been held V>y those bondholders who

consented to the receivership and the issuance of the

certificates be declared an inferior lien to the certificates

and other indebtedness of the receiver.

MALONY & COBB,

Counsel for Appellants, y
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